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DEPARTMENT OF THE ARMY

OFFICE OF THE JUDGE ADVOCATE GENERAL
WAEHINGTON. DC 20310:2200

2 ey 10
ATTENTION OF

DAJA-ZA ‘ | V 17 JAN 1386
SUBJECT: Innovation |

STAFF AND COMMAND JUDGE ADVOCATES

l. Legal training is an asset which can be used to:advantage in many areas
not necessarily the traditional focus of judge advocates. - A major effort is
underway at Department of the Army to increase judge advocate participation in
the acquisition process. Other areas ripe for increased judge advocate
attention are: medical quality assurance and risk management programs,
affirmative claims and recovery, environmental matters, commercial activities,
contract fraud-and irregularities, Federal litigation, civilian persomnel
issues, community relations, and Family Action Plan 1ssues.,

2. Getting judge advocetes 1nvolved early in decision making can improve
productivity. Judge advocates are well-equipped to act as consultants before
decisions in many areas which consume so much of a commander's time and
attention, especially when done wrong the first time,  All too often our
involvement is in reaction to problems vhich have already developed

‘3. Innovative legal involvement in decision making will require a conceptual

change in the timing of our use of judge ‘advocates. Getting judge advocates
into the day-to-day decision making process means attending meetings and
briefings, and must include early and direct access to commanders and
principal staff officers. Proactive legal support will be particularly
difficult for judge advocates accustomed to beginning legal involvement when
an action shows up in the.office or‘the'phone rings with,an incoming call.

4, Mhny of you have been on & proactive" track for some time. - I applaud your

\.efforts. Some of you have a legitimate concern that increased requirements in

the military justice area in the future will require realignment of assets.
Let's make that adjustment if 1t becomes necessary. In the meantime, we need
to help commanders deal with problems they face today.

5. Discuss this subject with your staffs and commanders and let me know what

‘you are doing, " particularly if your 1nnovation has' potential for broader
4app11cation.

HUGH R. OVERHOLT
Major General, USA

The Judge Advocate General

MARCH 1986 THE ARMY LAWYER e DA PAM 27-50-159




SECRETARY OF THE ARMY
WASHINGTON

7 January 1986

CHARTER OF TBE ARMY TASK FORCE ON
FRAUD, WASTE AND ABUSB

 *.The Army Task Force on Fraud, Waste and hbuse is
hereby created and directed to review and monitor all
-allegations of fraud,-waste or abuse affecting the

Department of the Army. 'The Task Force and its' indi-
- vidual members shall take whatever action is necessary
. ‘to'ensure that such allegations are promptly and thor-
" oughly investigated and that appropriate proceedings
are initiated. Actions shall be aggressively pursued
to ensure that the interests of the Government are

”‘“safeguarded in an effective and timely fashion.

, The Task Force shall meet at the request of the
‘i‘Chairperson at least once a quarter. On a guarterly
" basis, it will provide a report on the status of its
activities to the Secretary of the Army and senior Army

' officials. Where corrective action is reguired for a

systemic problen, recommended solutions will be pro-
- vided through appropriate Army officials to the '
L_Secretary of the Army. ‘ .

' Within the context of this charter, reports of
“fraud include, but are not limited to, all criminal
.reports from investigative services or law enforcenment
. agencies, audit reports, and reports forwarded by sub=-

' ordinate commands. Appropriate proceedings that should
be initiated and monitored include all available civil,

contractual, and administrative remedies, as well as

criminal prosecutions. ‘

o The Task Force shall consist of five permanent w
members provided by those Army offices or organizations
with significant responsibility in the fraud, waste and

' abuse area, The following are the permanent members: the
Assistant Secretary of the Army (Research, Development
and Acquisition), the Assistant Secretary of the Army
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(Financial Managenent), the General Counsel, The Judge s
Advocate General and the Commander of the Criminal Investi-

gation Command. The Assistant Secretary of the Army

(Research, Development and Acquisition) will serve as
Chairperson for the Task Force.

The Task Force will be supported by a permanent
work group composed of a general officer or member of the
SES (the Deputy Comnander in the case of the Criminal
Investigation Command) from each office represented on the
task force and at least seven special members. The ‘
representative from the Office of the Assistant Secretary
of the Army (Research, Development and Acquisition) will
serve as Chairperson for the work group.

~ The following shall each provide one’ representative
"who is a general- officer or member of the Senior Executive
Service to serve as special members of the Permanent Work
Group: the Assistant Secretary of the Army (Manpower and
Reserve Affairs), the Assistant Secretary of the Arny
(Installations and Logistics), the Deputy Chief of Staff
for Logistics, Commander, Army Materiel Command, the Chief
of Engineers, the Chief of Legislative Liafison, and the
~ Chief of Public Affairs. Each special member shall serve
as an effective point of contact for his office or organi-
zation with respect to fraud, waste and abuse matters and
participate in proceedings when requested to do so by the
Chairperson of the Task Force or Permanent Work Group. The
membership of the Permanent Work Group shall have the au-
thority to increase the number of special members when it
deems such action appropriate. FPurther, special working
groups of representatives may be formed ‘to support the
mission of the Task Force. ‘ .

I consider this mission to be of the utmost importance.
and direct that all elements .of the Army cooperate fully

with the Task FPorce, give priority to its requests, and
provide it with whatever assistance and resources it

requests. v
g ;‘ .: ] i g :. .‘O‘
John O. Marsh, Jr.
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DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WABHINGTON, DC 20310-2200

REPLY TO
ATTENTION OF

JALS-TCA | | 19‘ FEB 1986

SUBJECT: Trial Counsel Assistance Program (ICAP) - Policy Letter 86-1

STAFF AND COMMAND JUDGE ADVOCATES

1. Outside the staff Judge advocate offrce, the Tr1a1 COunsel Assistance
Program constitutes the primary source of Govermment trial advice and
prov1des the followmg important servxces-

’

a. Biannual advocac.y courses on a regional basis within CONUS, and
annual advocacy courses in USAREUR and Korea, , -

b.  Solutions to problems. encountered by trial counsel, Solutions may
range fram assistance on Government appeals to advice on issues confronting
trial counsel before, during, ard after trial. Solutions may be supplied by
telephone or in the form'of -appellate briefs or orlgmal position papers.

‘c. Monthly updates, in memorandum format, to mform trial counsel about
t:.me—sensxtlve nuhtary cases and speclflc problem areas.

d. Cr1t1ques of trial counsel. o

e, Techm.cal assistance visits to help in partxcularly camplex cases, at
the request of the staff/cam\arﬂ judge advocates.

2‘. 1 encourage each of you to make . full use of the 'rnal Counsel- Ass:.stance
Program in connectrcn with executmg your m111tary justice functxons. ;

 Ulilhan f i

WILLIAM K. SUTER
Major General, USA -
‘Acting The Judge Advocate General
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Dnscxplmary Infractions Involving Active Guard/Reserve Enlisted Soldiers:
Some Thoughts for Commanders and Judge Advocates ‘

~ Lieutenant Colonel Robert R Baldwm, USAR
~ Staff Judge Advocate, 78th Division (Training), Edison, NJ

L Introduction

-As the reserve components became more heavily rehed

upon as an integral part of the Army’s Total Force during
the 1970s, there developed a need for full-time active duty:

personnel in USAR units in an operational as distinguished
from a training status. This need led to the Active Guard/
Reserve (AGR) Program! under which reservists, on a
competitive basis, are ordered to active duty, initially for a

period of three years,? “for the purpose of organizing, ad- .

ministering, recruiting, instructing, or training” of reserve
forces.? While on active duty, AGR personnel are subject

to the Uniform Code of Military Justice* and may be pun--
ished under Article 15 or tried by court-martial for military .

criminal offenses. > Their personnel status, however, is unu-
sual in that most administrative law procedures applicable

to reserve component (RC) or active component (AC)’
soldiers were not made expressly applicable to AGR"

soldiers. ¢

Reserve component commanders have been provided -

with a summary of options for dealing with disciplinary
problems involving United States Army Reserve (USAR)

enlisted soldiers.” This article will discuss. guidelines. and

options in connection with the disposition of disciplinary

infractions involving AGR enlisted soldiers serving in-

USAR units, While RC commanders are largely in control
of the disposition of disciplinary infractions involving
USAR enlisted soldiers, they frequently lack authority to
deal fully with disciplinary problems involving AGR
soldiers. This is not to say that they are powerless in cases

involving AGR soldiers, only that current procedures fre-

quently require final action by an active Army commander.

When AGR soldiers are ordered to active duty, their or-
ders specify a duty station (i.e.,, a USAR unit of assignment
or attachment) and an “[a]ctive unit or installation for dis-
ciplinary purposes.”® Thus, there is always a supporting
active Army installation at which some unit commander is

tasked with handling UCMJ problems involving AGR

soldiers. The scope of the phrase “disciplinary purposes” is
an open question; however, logic dictates that complete au-
thority to deal with minor disciplinary problems involving
AGR soldiers through the application of nonpunitive disci-
plinary measures lies with the RC commander. Because

nonpunitive disciplinary measures may not suffice, RC
commanders cannot deal with some disciplinary problems
involving AGR soldiers. For example, not being on active
duty and subject to the UCMJ, an RC commander cannot
impose nonjudicial punishment or prefer charges under the
UCM]I.? Such matters must be referred with adequate sup-
porting documentation to the designated AC commander at
the supporting active Army installation,

The purpose of this article is to provide guidelines for RC
commanders and their judge advocates for the proper and
expeditious handling of disciplinary infractions involving
AGR soldiers. AC commanders who become involved with
administering military justice to AGR soldiers may also de-
rive a benefit from this article by gaining an understanding
of the problems confronting RC commanders. The first area
to be considered is the disposition of minor disciplinary in-
fractions involving AGR soldiers through the use of
nonpunitive disciplinary measures. In this area, RC com-

-.manders function in just about the same way that they

would function in cases involving USAR enlisted soldiers. .
In cases recommended for disposition under the UCMYJ, the
RC commander acts as the eyes and ears of the designated
commander at the supporting active Army installation.
While the AC commander acts upon the RC commander’s

‘recommendations, there is a direct correlation between his

or her ability to act and the RC commander’s efforts in as-
sembling an evidentiary file in the first instance. Finally,
this article considers some of the administrative alternatives
available to' RC.commanders for dealing with AGR
soldiers. For example, an RC commander may reduce an

! See generally Dep't of Army, Reg No, 135 18 Army Natlonal Guard and Army Reserve——The Active Guard/Reserve (AGR) Program (15 July 1985)

[hereinafter cited as AR 135-18).
21d. at para. 2-9.
31d. at para. 1-1.

410 U.S.C. § 801-940 (1982 & Supp. II 1984) [heremaﬁer cited as UCMJ]

SUCMYJ art. 2(a)(1).

8 For a discussion of the AGR Program as creatmg a new. mllltary personnel status, see England The Active Guard/Reserve Program A New Military Per-
sonnel Statys, 106 Mil. L. Rev. 1 (1984) [hereinafter cited as England] In this article, the author traces the origin of the AGR Program and an emerging
body of administrative law.

7 See Baldwin & McMenis, Disciplinary Infractions Invalvmg USAR Enhsted Personnel Some Thoughts Jor Commanders and Judge Advocates The Army
Lawyer, Feb. 1981, at 5, revised and reprinted in The Army Lawyer, Mar. 1984, at 10 [heremafter cited as Baldwin & McMenis (1984)].

8 Dep’t of Army, Reg. No. 135-2, Army National Guard and Army Reserve—Full-time Manning, para. 5g(2)(a), and (b) (1 Mar. 1982) [hereinafter cited as
AR 135-2].

9 Only persons subject to the UCMJ may prefer charges thereunder Manual for Courts-Mamal Umted States, 1984, Rule for Courts-Martial 307(a) [here
inafter cited as MCM, 1984, and R.C.M., respectively]. Reservists not on active duty, including RC commanders, are not subject to the UCMYJ and,
therefore, lack authority to prefer charges. See‘UCMJ art, 2(a)(3); Baldwin & McMenis (1984); supra note 7, at 21-25, It follows that if a USAR commander
not on active duty lacks authority to prefer charges upon refusal of nonjudicial punishment under Article 15 (see MCM, 1984, Part V, para. 3), the com-
mander likewise lacks authority to impose nonjudicial punishment under Article.15. See also DAJA~CL 1984/5645, para. 2, 9 May 1984.

MARCH 1986 THE ARMY LAWYER ¢ DA PAM 27-50-159 7




AGR member for inefficiency, . but an administrative sep- ; - disciplinary. measures permit the RC commander to teach

aration must be accompllshed at the supportlng active. " the AGR soldier the error of his or her ways without in-
Army installation. ! ‘ a - 1% flicting ‘a penalty or! senously tarmshmg the soldier’s
The discussion and analysis that follow are cast in the record ‘ , ' ‘

setting of a major USAR command (a MUSARC), but the Being nonpunitive, these measures generally are not pre-
guidelines involved apply with equal force to other types of scribed in the UCMJ. The selection of a particular measure
reserve commands. Although the focus of the article is on may be affected by such factors as the type of misconduct:
AGR enlisted soldiers in USAR units; its guidelines apply involved and the AGR soldier’s state of mind or length of
with equal force to AGR enlisted soldiers in the Army Na- service. More than one nonpunitive disciplinary measure
tional Guard of the United Statcs (ARNGUS, federal may be taken in an appropriate case. Some of the nonpuni-
status), and the analys1s of the disposition of offenses under tive disciplinary measures available to RC commanders in
the UCMIJ applies with equal force to USAR and dealing with AGR soldiers include admonition ‘and repri- -
ARNGUS officers (including warrant oﬂicers) In situations mand, administrative restraint, administrative reduction for
involving officers, however, initial action is apt to be taken inefficiency, corrective training, counseling, revocation of
at a higher level of command than the company or battery . security clearance, and withdrawal of discretionary benefits.

level. , . ’ It should go without saying that because disciplinary

problems can occur at any time, RC commanders, as mem-
bers of the Army’s total force, must be prepared to go to
the Reserve Center on an administrative basis (i.e., in a
nonpaid status) to deal w1th emergmg dlsclphnary problems’

Considerations similar to those’ apphcable to disciplinary
problems involving- AGR soldiers in USAR units apply to
AC soldiers assigned or attached to such units, and situa-
tions where an RC commander can deal fully with AGR

enlisted soldiers but not with assigned or attached ‘AC en- of any kind.
listed soldiers, are identified in the article. Because of. the Admonition and Unmand In response to a specific act
state-versus-federal status question involved with AGR of misconduct,-a unit commander may issue. an oral or
soldiers in the Army National Guard (ARNG, state status) ‘ written admonition or reprimand as an administrative, cor-
disciplinary. problems involving such soldiers are not specif- . rective measure.'* A corrective admonition is a warning
ically addressed in this article. 2 _ o that the conduct involved is considered to be misconduct
‘ ey , and that its repetition will likely result in the taking of
IL. Nonpunitive Di_sciplinary Measures S more sefious action. '* A corrective reprimand is-a rebuke,

reproof, or censure (strong criticism) for failing to comply
with the required standard of conduct.!® An oral admoni-
tion or reprimand may be administered to an AGR soldier
by his or her RC commander at a time and place of the
commander’s choosing.!” A written admonition or repri-
mand is prepared in letter form and should contain a
statement that the admonition or reprimand is being im-
posed as an administrative measure and not as nonjudicial
punishment under UCMJ art. 15.'8 A written admonition
~ or reprimand may be included for as long as three years in-
the temporary section of a soldier’s Military Personnel Rec--
ords Jacket (MPRY), but only after a copy has been referred

“In the day-to-day operation of USAR nunits, it is simply
not practical to refer each and every disciplinary problem’
to the supporting ‘active Army installation. Rather, RC
commanders must deal with these problems ‘as they arise,"
refernng only the more serious problems to the supporting
active Army installation. The RC' commander’s authority
to take nonpunitive disciplinary measures is a function of
his or her authority as a commander. Specifically, nonpuni-
tive disciplinary measures * are administrative, corrective
actions which, although perhaps unpleasant for the recipi-
ent, are directed towards correction and instruction and not
the infliction of a penalty or punishment. Although miscon:
duct is sometimes deliberate and 'intentional, it frequently -
results from carelessness or lack ‘of attention. Nonpunitive

105¢e Dep't of Army, Reg. No. 140-158, Army Reserve—Enlisted Pcrsonnel Classxﬁcatton, Promotxon. and Reductlon. para 4—37 (22 June 1973) [heremaf-
ter cited as AR 140-158]... . ..

"' The administrative separationi of AGR personnel is governed by Dep t of Army, Reg. No. 635-200, Personnel Separatlons—Enhsted Personnel (5 July
1984) [heremafter cited as AR 635-200]. See AR 635-200, para. 1-6a. In such cases, the separation authorities are normally the active Army commanders
specified in AR 635-200, para. 1-21. See DAJA-AL 1985/2727, 30 Sep. 1985.

12 For a discussion of the hybrid status of National Guard AGR personnel, see England, supra note 6, at 20 29,

BMCM, 1984, Part V, para. lg; Dep't of Army, Reg. No. 27-10, Legal Services—Military Justice, para. 3-3 (15 Mar. 1985) [hereinafter cited as AR
27-10}, For an evaluation of nonpunitive disciplinary measures available to commanders with respect to enlisted personnel in the active components of the
Army, see Dep t of Army, Field Manual No. 27-1, Legal Guide for Commanders, ch. 8 (18 May 1981) [hereinafter cited as FM 27-1]. It should be noted
that FM 27-1 is being revised to reflect changes required by the Military Justice Act of 1983. It was not prepared with the AGR Program in mind. Never-
theless, guldelmes for the 1se of nonpunitive disciplinary measures as discussed ’ in FM 27—1 at 8-1 (Optlons) generally apply’ with equal force to RC
commanders in dealing with disciplinary problems involving' AGR personnel. ’
4MCM, 1984, Part V, para. 1g; RCM 306(c)(2); AR 27-10, para. 3-3b; FM 27-1, at 8-3 (Admonitions and Reprimands). For the rule on suspendmg.
favorable personnel actions in connection w1th admonmons and repnmands, see mfra note 61. An admomtlon or repnmand may also be glven in response to
poor performance. . :
15 AR 27-10, glossary at 72; FM 27-1, at 8-3 (Admonitions and Reprimands, Corrective Admonitions). : ’ e

16 AR 27-10, glossary at 73; FM 27-1, at 8-3 (Admonmons and Repnmands, Correctlve Repnmands) :

7FM 27-1, at 8-3 (Admonmons and Reprimands, Procedure). . '

18 AR 27-10, para. 3-3b(2);"FM 27-1, at 8-3 (Admonmons and Reprlmands, Procedure). See also Dep’t of Army, Reg. No. 600-37, Person-
nel—General—Unfavorable Information, para. 2-4b(2) (15 Nov. 1980) [hereinafter cited as AR 600-37]. The letter must contam thls language if the*
commander intends to request filing in the soldier’s Official Military Personnel File. -
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to the member for acknowledgment or rebuttal. ¥~ As an

even stronger measure, & written admonition ‘or reprimand-

may be permanently filed in a member’s Official Military

‘Personnel File (OMPF) upon the order of a general officer;"
including an RC general officer. 20

Admlnlstratwe Restraint.- Although RC commanders

have the authority to impose administrative restraint- upon

AGR personnel (i.e., pending inquiry concerning an alleged
offense to assure the member’s presence within a given geo-
graphical area, or as a precaution to keep the member from
being exposed to the temptation of further, similar miscon-
duct), 2!  the location of the USAR unit and the AGR
soldier’s quarters, especially if privately owned or not on a
military installation, may limit the effectiveness of this mea-
sure. Nevertheless, AGR personnel under administrative

restraint may be required to partrcrpate in.all normal mili-

tary duties and activities. 2

Administrative Reduction for Inefficiency. AGR person-
nel who have served at least ninety days in the same unit
may be administratively reduced one pay grade for ineffi-
ciency.?* “Inefficiency” is a demonstration of distinctive
characteristics which show the soldier’s technical incompe-
tence or inability to perform the duties and responsibilities
of his or her grade and military occupational specialty. %
Although misconduct is not a basis for the administrative
reduction of an AGR soldier, ? misconduct may be consid-
ered as bearing on inefficiency. 2 In addition, longstanding
unpaid personal debts that an AGR soldier has not tried to

resolve can also serve as a basis for a one grade reduction

for 1nefﬁc1ency 77 Although the promotion authority for
AGR personnel does not lie with RC commanders, reduc-
tion authority has been- specrﬁcally delegated to RC
conimanders of company-size units in the case of AGR per-
sonnel in grades E-2 through E-4,% to field grade RC
commanders of organizations authorized a commander in’
the grade of lieutenant colonel or higher in the case of
AGR personnel in grades E-5 and E-6,% and to RC com-.
manders_of orgam:atrons authorized a commander in the
grade of colonel or higher in the case of AGR personnel in
grades E-7 through E-9.% If the immediate RC command-
er of the AGR soldier bemg considered for reduction does
not have reduction authority, he or she must submit a doc-
umented recommendation, through channels, to the
appropriate reduction authority.?' Before accomplishing a
reduction, the reduction authority is required to give writ-
ten notification to the AGR soldier of the basis for
reduction, which the member must acknowledge by en-
dorsement.32 The ARG solidier has the right to submit
rebuttal material * ‘and should be given an adequate oppor-
tunity to do so. The reduction authority must convene a
reduction board and act upon the recommendation of this
board in all cases involving a reduction from E-6 and:
above.* Reduction board procedures for AGR soldiers are
far more formal than those applicable to cases involving
regular enlisted reservists.* in that AGR personnel have
the right of personal appearance before reduction boards

19 AR 600-37, paras. 2-4a, 2-6; FM 27-1, at 8-3 (Admonitions and Reprimands, Procedure) Such a letter is automatically removcd from the MPRJ upon'

reassignment of the soldier to another general court-martlal Junsdrctlon
20 AR 600-37, para. 2-4b.

2 R.C.M. 304(h).

2 ¢f. R.C.M. 304(a)(2).

23 AR 140-158, para. 4-39b. For the rule on suspcndmg favorable personnel actions in connectlon with admlmstrauve reductions in grade, see mfra note 61.
2 See AR 140-158, para. 4-39a. : :

25 Reductions of AGR personnel for misconduct may be aecomphshed only through the lmposmon of judicial or non]udlcra] punishment. See AR 140-158,
para. 4-38a and b. A civil court conviction, however, is a separate basis for reduction for misconduct. Id. at para. 4-38c. Depending upon the severity of the
sentence imposed by the civil court or unposable under the UCMYJ for a closely related offense, a reduction to pay grade E-1 may be mandatory. Id. at para.
4-38¢(1). For convictions involving less serious sentences, AGR soldiers will be considered for reduction of one or-more pay grades. Id. at para. 4-38¢c(2). In
the case of convictions involving sentences of 30 days or less or suspended sentences of less than one year, two reduction options are available, namely, a
reduction of one or more pay grades for misconduct or a reduction of one pay grade for inefficiency. Id. at-para: 4-38¢(3). For the reduction of AGR soldiers
in pay grades E-6 and above for misconduct due to civil court conviction, reducnon board procedures apply. Id. at para. 4-38¢(4). See also infra notes 34-36
and accompanying text. : . : R .

26 AR 140-158, para. 4-39a. Admrmstratlve reductlons for meﬂicrency may not be uscd in heu of nonjudicial pumshment under UCMJ art. 15 or to reduce
a member for a single act of misconduct or for actions of which the member was acquitted in court-martial proceedings. AR 140-158, para. 4—39c(l)—(3)
27 AR 140-158, para. 4-39a. :

28 Id. at para. 4-37a. There may be some confusion over whether the delegatron of reduction authority is to RC commanders or to somé AC commander at
the supportmg active Army installation designated for disciplinary purposes in the AGR soldier’s order to active duty. This confusion arises from the refer-
ence in the procedures for appeals from reduction for other than misconduct in the case of AGR personnel reduced from grades E-5 and below. See AR
140-158, para. 4-45a(1). Specifically, such appeals are to the general court-martial convening authority at the supporting active Army installation, *‘or the
next higher authority, if the [general court-martial] convening authority was the official who reduced the soldier.” This confusion is resolved in favor of RC
commanders when the specific provision for the delegation of reduction authority is closely scrutinjzed. In pertinent part, AR 140-158, para. 4-37, provides -
that “[a]dministrative reduction authority for attached or assigned AGR personnel is delegated . . .” (emphasis added). Because AGR personnel are assigned
or attached to USAR units, the delegation must necessarily be. to RC commanders, the. amblguity raised in the appeal provisions of para. 4-45a(1)
notwithstanding. .
1d. at para. 4-37b.

0 1d, at para. 4-37c.

31 See AR 140-158, para. 4-39b(1)~(5). : o

321d. at para. 4-39d (Apparently through a printing error in the UPDATE pubhcatlon, this provision appears as para. 4-39c(4)). .

Bd

3 Id. at.para. 4-41b. An AGR soldier being considered for reduction for inefficiency who is entitled to a reductlon board may waive that nght in writing,
and such a waiver is considered as acceptance of the reduction action. Id. at paras. 4-39d(2), 4—41b

33 Compare AR 140-158, paras. 441, 442 with AR 140158, para. 3-37.
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-and the right to counsel. ¢ AGR soldiers who have been re-

duced for inefficiency may submit. written appeals within
thirty days following the date of reduction.3’ In cases in-
volving personnel reduced from E~5 or below, the appeal is
normally to-the general court-martial convening: authority
at the supporting active' Army installation designated for
disciplinary purposes in the member’s order to active -du-
ty.*® In cases involving personnel reduced from E-6 or
above (i.e., those involving the right to'consideration by a
reduction board), the appeal is to the RC commander who
is the next higher reduction authority above the authority
that accomplished the reduction and, if such higher author-
ity is not a general officer, then to the first general officer in
the chain of command (whether an RC general officer or an
AC general officer) for final review and action on the
appeal. ¥ , ‘

Corrective Training. Corrective trammg may be used
‘when an AGR soldier demonstrates the need for additional
trammg 0’ Corrective training is appropriate only when
there is a direct relauonshlp between ‘the trammg and the
infraction involved (e.g., a soldier who appears in improper
uniform may be required to attend special instruction in the
correct wearing of the umform) Corrective training may

not be used as a punitive measure and therefore must not

have ‘even the appearance of punishment. If corrective
training appears to be punitive, then the benefits and effects
of all training and instruction are apt to be compromised.

Counseling. Counseling generally involves advising a sol-
dier of his or her errors or omissions.*! It may be written

or oral, but is vsually oral. Counseling may be performed

by an RC commander personally or by his or her personal
representative. In the course of counseling, an effort should
be made to determine what caused the misconduct, why the
AGR soldier failed to adhere to the proper standards of
conduct, and the reasons for his or her negative or indiffer-
ent attitude. Properly performed, counseling can provide

helpful advice or the necessary inspiration for proper con-

duct in the future. In the course of counseling, an AGR
soldier should be reminded that service on active duty is a

pnvnlege and not a right and that ¢ontinued defective beha-

vior could result in the member’s nonselection for retention
when his or her record is reviewed by a continuation

board. ? Depending upon -the problem:involved,san AGR
;soldier may be referred ta a professronal counsellor (e g ¥
chaplain or a Judge advocate) s B

* Revocation of Security Clearahce. AGR personnel some-
times have access to classified materials. 'An RC
commander who has information rdising serious.doubt
about the trustworthiness of an AGR soldier(e.g., criminal
or immoral activities, alcohol abuse, the ‘habitual use of
drugs, repeated AWOL) should take immediate action to
suspend .the member’s access to classified materials.**: Rev-
ocation-of :a security clearance:requires notice: to the
member, :a reasonable opportunity:for rebuttal by the mem-
ber, and further .adjudication by.the US Army:Central
Personnel Security Clearance Facility. * Because of the sen-
sitive nature of such situations and the complexity of the
procedures, cases of this sort. must be referred to the S2 or
G2 of the unit or of a larger parent unit; as appropriate.#’:

--Withdrawal of Discretionary Benefits. To'maintain ‘disci-
phne, an RC commander may withhold any privileges he or
she is authorized to confer, including the pass privilege.*
The privilege withheld should have a-significant relation-
ship to the misconduct or offense involved (e.g.,:a
commander should not recommend the withdrawal of PX
privileges for returning late from a three-day pass). Wheén a
commander is authorized to confer a privilege that is tobe
withheld, he or she simply informs the AGR :soldier: that
the privilege -has been revoked for a specific: period -of
time.4” ‘When the privilege to be withheld-is: within the
power of higher authority to confer,.a commander may sub-

..it a written request through channels that the member’s

privilege be withheld.“® Grounds for the recommended
w1thdrawal of a pnvrlege shou]d be stated in the request

III DlSpOSlthll Under The UCMJ

If an RC commander reasonably believes that an AGR
soldier has committed an offense under the UCMYJ that can-
not be-disposed of by employing nonpunitive disciplinary
measures, action must be taken, depending upon the ¢ir-

cumstances involved, either to refer the matter to civilian
law enforcement authorities or:to refer it to the supporting

active Army installation specified in the member’s order to
active duty for disciplinary purposes. Because time is of the

v s

36 Id at para. 443a—. A member who declmes appearance before a reductlon board in wntlng is cons1dered as acceptmg the reductlon action. Id. at para

4-39d(2).
37 Id. at para. 4—450(1) b(l)

38 1d. at para. 4-45a(1).

39 Id. ‘at para. 4-45b(2); (3); - s

[

T

4

40 Corrective training is described in FM 27-1, at 84 (Corrective Trammg) and apphes with equal force to AGR personne] See also Dept of Army, Reg
No. AR 600-20, Personnel—General—Army Command Pollcy and Procedures, para. -6 (s Oct.’ 1980) T L S ‘
@ Counseling, as described in FM 27-1; at 8-3 (Counseling), app].les with equal force to AGR personnel. .~ . ... - : Cigey
4280¢' AR '135-18, ‘para. 4-11." An AGR soldier’s record is normally considered for retent:on purposes by a continuatlon board in the thlrd year of the
member’s service in AGR status and at fwe-year intervals thereafter. Id. at para 4-1la.

43 Revocation of security clearance, as described in FM 27-1, at 8-6 (Revocanon of Secunty Clearance) apphes with equal force to AGR personnel See
Dep’t of Army, Reg. No. 604-5, Personnel Security Clearance—Department of the Army Personnel Security Program Regulation, para. 8- 102c1 (1 Feb.
1984) [hereinafter cited as AR 604—5). For a detailed list of derogatory information, see AR 6045, para. 2-200.

4 AR 6054, paras. 6-101, 8-201a,b.
45Id. at para. 8-101a.

R : NEEI . Do A

46 The discussion on the deferment of discretionary ‘benefits appeanng in' FM 27-1, at 8-2 (Deferment of Discretionary ‘Benefits), has some re]evancy to
AGR personnel. Because AGR personnel do not serve in a garrison situation, however, this nonpumtlve disciplinary measure rnay have only limited

applicability.
14, (Deferment of Dlscretlonary Beneﬂts, Procedure)
48

Id.

T DI o . . [P
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essence in effectively disposing of such matters,* -and be-
cause any recommendation for disposition under the UCMJ
may have to pass through one or more levels of command
before leaving the USAR command for the supporting ac-
tive Army installation, the first step that the RC
commander should take, even before talking to the AGR
soldier, is to contact an appropriate reserve judge advo-
cate.® The assistance which a judge advocate can provide
can make the difference at the supporting active Army in-
stallation between the successful administration of military
justice and no action being able to be taken.

In these circumstances, the RC commander’s function,
with the aid of a judge advocate, is to document the alleged
offense or offenses to the extent possible and to forward the
matter with a recommendation for disposition. The judge
advocate can assist in preparing witness statements and in
identifying the offense or offenses involved as violative of
one or more specific punitive articles of the UCMJ. In es-
sence, the RC commander must perform a preliminary
inquiry much as he or she would do if on active duty.*
The purpose of the preliminary inquiry is to determine
whether the alleged misconduct actually occurred, whether
the misconduct constituted an offense under the UCMI,
and whether the AGR soldier in question committed the of-
fense. 52 Once it is determined that the AGR soldier
committed an offense or offenses under the UCM]J, the RC

commander must then formulate an appropnate recom-
mendatlon for dlsposmon '

“In the course of conductlng a prehmmary mqmry, the
RC commander should obtain any necessary witness state-
ments. Obtaining sworn witness statements may be difficult
because of the absence of a person “on active duty” that is
authorized to administer oaths under UCMJ art. 136. This
problem may be circumvented by using a duly authorized
notary public. Extreme caution should be exercised in ques-
tioning the AGR soldier suspected of misconduct. In fact,
direct questioning should be avoided if at all possible. If the
commander decides to question the suspect, adequate warn-
ings against self-incrimination and of the nght to counsel
must be given.* One question that arises is whether the
RC commander is a “person subject to the code” for pur-
poses of the Article 31 warning against self-incrimination. 3
While an RC commander not on active duty is not general-
ly subject to UCM] jurisdiction, ** he or she is certainly *a
person acting as a knowing agent of a military unit and of a
person subject to the code”; 3 -namely, the AC commander
at the supporting active Army installation for disciplinary
purposes specified in the member’s order to active duty. As
such, the RC commander is a “person subject to the code”
for purposes of Article 31. Because RC commanders are in-
frequently called upon to give such warnings, they should
consult the designated reserve judge advocate in order to
assure the adequacy of the warnings they intend to give. ¥

49 Perhaps the most serious problem in referring disciplinary matters to the active Army for disposition is the lapse of time between discovery of the com-
mission of the offense and a decision on its disposition. Thus, if the matter reaches the active Army and a decision on its disposition is made, all within a
period of two weeks, the disposition may be considered to have been effectively made from the standpoint of the administration of military justice, especially
if disposition is the administration of nonjudicial punishment under UCMYJ art. 15. On the other hand, if the matter should take two or three months to
reach the active Army, the disposition may not be terribly effective from the standpoint of the administration of military justice, especially if disposition is
the imposition of nonjudicial punishment. RC commanders should be mindful that the matter is further complicated by the fact that in all likelihood, the
AGR soldier is a total stranger to the active Army commander who will eventually have to dispose of the matter. While this may create an element of
perceived unfairness from the soldier’s standpoint, the RC commander should not add to the problem by delaymg matters unnecessanly at his or her end of
the process.

30 Staff judge advocate support in the handling of AGR disciplinary matters can be provided in a number of ways. If avallable, the staff judge advocate of the
major USAR command (MUSARC) involved may handle the matter personally. Alternatively, a member of the MUSARC staff judge advocate section may
be appointed as an action officer on a particular case. Or, as is done in at least one MUSARC with which the author is familiar, a system of unit legal
advisors can be established throughout the MUSARC so that each major subordinate command has first line support by a designated member of the
MUSARC staff judge advocate section who is on call to assist in the handling of an AGR disciplinary problem anywhere throughout the major subordinate
command. The reserve judge advocate, however designated, being a member of the MUSARC headquarters, can provide assistance in shepherding the action
through the various Jevels of command before reaching the MUSARC headquarters. Indeed, it is absolutely essential for the reserve judge advocate to take
an active role in this process so that the action will pass from its point of origin to the MUSARC headquarters as rapidly as possible.

$1 See R.C.M. 303.

52See AR 27-10, para. 3-14; FM 27~1, at 2-1 (Report of Offense, Investigation), 3-2 (Procedure (headnote)). While FM 27-1 his not yet been revised in
light of the Military Justice Act of 1983 and the 1984 revision of the MCM, the general descnptlons therein with respect to the imposition of nonjudicial
punishment and the preferral of charges remain largely accurate.

53 UCMI art. 31; United States v. Tempia, 16 C.M.A. 629, 37 CM.R. 249 (1967). Whﬂe fa.dure to give the requlred warnings does not nccssanly mean that
an AGR soldier cannot be tried, such failure may nevertheless seriously jeopardize the ultimate disposition of the proceeding at the supporting active Army
installation. See UCMYJ art. 31(d); FM:27-1, at 2-2 (Questioning Suspects and Wltnesses, Article 31 Warning/Right to a Lawyer)

S4UCMT art. 31(a) uses the phrase “person subject to this chapter,” but Mil. R. Evnd 305(b)(1) uses the phrase “person sub_]ect to the code.”
35 See supra note 9 and accompanying text.
% Mil. R. Evid. 305()(1)-

57 Before any questions are asked, the suspect must be informed of the general nature of the offense or offenses of which he or she is suspected and of the fact
that he or she is a suspect. Then, the following script may be used to give adequate warnings:

" Before I ask you any questions, you must understand your rights. : :

You do not have to answer my questions or say anything, : : R . ‘

Anything you say or do can be used as evidence against you in a cnmmal tnal :

You have a right to talk to a lawyer before or after questioning. This lawyer can be a civilian lawyer you arrange for; and if necessary you pay for, or
a military lawyer detailed for you at no expense to you. Also, you may ask for a military lawyer of your choice by name, and he will be detailed for you
if his superiors determine that he is reasonably available.

If you are now willing to discuss the oﬂ'ense(s) under investigation, with or without a lawyer present, you have a right to stop answering quwtlons at
any. time or speak to a lawyer before answering further, even if you sign a waiver certificate. : : ‘

Adapted verbatim from Dep’t of Army, Reg. No. 190-30, Military Police—Military Police Investigations, appendix C, para. C-1 (1 June 1978) [hereinafter
cited as AR 190-30). See generally the remainder of AR 190-30, appendix C, for further guidance on the questioning of a suspect.
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If the AGR soldier requests counsel, he or she may not be
questioned further, and the RC commander should com-
plete all other aspects of the preliminary inquiry. * While it
is'desirable to have as complete  file as possible for referral
to the supporting active Army installation, the designated
AC commander will in any event have to conduct a further,
separate preliminary inquiry, and depending upon the cir-
cumstances, the AC commander may even have to obtain
the aid of law enforcement personnel. ¥

Once a preh.mmary inquiry is completed, the RC com-
mander has the following options:

‘ . take no action if the allegatrons are
unsubstantlated
2. dispose of the matter by means of nonpunitive
disciplinary measures, but only if appropriate,
3. refer the matter through channels with a recom-
“mendation for the- lmposmon of nonJudrcml
- punishment, or
4. refer the matter through channels with a recom-
' mendatlon for the preferral of charges. ©

Dependlng upon the conclusions reached in the course of
the preliminary inquiry, it may become incumbent upon the
RC commander to initiate a suspension of favorable person-
nel actions against the AGR soldier. % Questions with
respect to the suspension of favorable personnel actions
should be directed to the MUSARC adjutant general.

- One additional option may be available to the RC com-
mander at the conclusion of the preliminary inquiry. This

would be to refer the matter through channels with a rec-
ommendation that it be referred to civilian law enforcement -

authorities. This option is viable only if the offense is not a
purely military offense (e.g., larceny, rape, assault)®? and
the offense occurred in anarea that is not subject to exclu-
sive federal legislative jurisdiction. The final decision on
this option would lie with the MUSARC commander. It

should be noted that an AGR soldier convicted by a civil
court may be administratively reduced, depending upon the

severity of the sentence, one or more pay grades % and, fol-
lowing such reduction action, considered for discharge.® If
convicted of an offense which could result in a punitive dis-
charge if tried under the UCM]J or for which the sentence
by civil authorities included confinement for at least six
months without regard to suspension -or probatlon, the
AGR soldier is subject to discharge.® If discharge is ap-
proved in such a case, the member will normally be
discharged under other than honorable conditions and re-
duced to pay grade E-1.% ‘

When the action reaches the MUSARC headquarters,
the MUSARC commander, after consulting with the
MUSARC staff judge advocate, will have to decide upon an
appropnate disposition. If the matter is to be referred to the
supporting active Army installation specified in the AGR
soldier’s order to active duty, the MUSARC staff judge ad-
vocate should be in direct, personal contact with his or her
AC counterpart so that the matter does not stagnate. In-
deed, as the matter progresses, the designated AC
commander or law enforcement personnel at the supporting
active Army installation may request information that is
available in the MUSARC, and this continuing line of com-
munication may become very important. Ultimately, the
AGR soldier may have to be sent one or more times to the
supporting active Army installation to consult with counsel,
for the administration of nonjudicial punishment, or to
stand trial.

- In considering whether to recommend disposition by the
imposition of nonjudicial punishment or the preferral of
charges, RC commanders should be aware of the standards
that will be employed by their AC counterparts. Although

"‘not a hard and fast rule, offenses which are suitable for dis-

position under Article 15 are *“minor” offenses, namely,
offenses constituting crimes under the UCMJ other than of-

fenses which if tried by a general court-martial could result

58 When a soldier requests counsel he or she should be referred to a quahﬁed defense counsel at the supporting active Army installation. Use of a reserve
judge advocate to advise a suspect is not advisable for a variety of reasons. The reserve judge advocate may not be certified under UCMY art. 27(b), and this
could be made an issue later in the court-martial proceeding. Also, a reserve judge 'advocate may not be available to represent the suspect in the event of
trial, and the question of availability will not arise if an attorney-client relationship is never established.

%9 See R.C.M. 303.

cf RCM. 306(c). ¢ o s P ‘

61In general, favorable personnel actions are suspended, in the case of enlisted personnel in pay grades E~4 through E~9 and all commissioned and warrant
officer personnel, when military authorities “make a conscious decision, based on available information to investigate the involvement of the Army member”
in incidents or credible allegations reflecting unfavorably on the member. Dep’t of Army, Reg. No. 600-31, Personnel—General-—Suspension of Favorable
Personnel Actions for Military Personne! in National Security Cases and Other Investigations or Proceedings, para. 5a(5) (1 July 1984) [hereinafter cited as
AR 600-31]. Favorable personnel actions must also be suspended against AGR personnel whenever action has been initiated (i.e., whenever an official docu-
ment commencmg the action has been signed) for administrative separation or court-martial (all personnel, including oﬂiccrs), for nonjudicial pumshment
(all personnel in grades E4 and higher, but not in cases involving summarized proceedings), for administrative reduction in grade (all personnel in grades
E-4 through E-9) or for written administrative admonition or reprimand (all personnel, including officers). Id. at para: 5a(2)—(4). In cases involving nonjudi-
cial punishment or the preferral of court-martial charges, the suspension would be effected by the AC commander initiating proceedings under the UCM]J,

unless earlier initiated by the RC commander. In addition, favorable personnel actions are generally suspended when AGR personnel are éntered in a weight
control program under Dep’t of Army, Reg. No. 600-9, Personnel—General—The Army Welght Control Program (1 Iuly 1984) [heremafter cited as AR
600-9]. AR 600-31, para. 5a(13).

§2 Purely military offenses under the UCMYJ include, for example, fraudulent enlistment or separation (art. 83), desertion (art. 85), absence without leave
(art. 86), disrespect toward a superior commissioned officer (art. 89), willfully disobeying a superior commissioned officer (art. 90(2)), insubordinate conduct
toward a warrant officer or a noncommissioned officer (art. 91(3)), failure to obey a lawful order or regulation (art. 92), and mutiny. or sedition (art. 94).

63See AR 140-158, para. 4-38¢: For a discussion’ of administrative reduction in grade for a civil court conviction, see supra note 25. For thc rule on sus-
pending favorable personnel actions in'connection with administrative réductions in grade, see supra note 61.

€ See AR 140-158, para. 4-38c(1)(d).

63 AR 635-200, para. 14-5a. For the rule on suspending favorable personnel actions in connectron wrth administrative separation proceedmgs, see supra note
61.

6 AR 140-158, para. 4—46a AR 635-200, para. 14-3a.
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in a dishonorable discharge or confinement at hard labor
for more than one year. 6

~All that has been said thus far assumes that the AGR,

suspect is nonviolent and does not otherwise require pretri-
al restraint.®® Authority to order pretrial restraint in the
case of enlisted soldiers lies with any commissioned of-
ficer® and, therefore, presumably with RC commanders.
As a practical matter, however, RC commanders are not in
a position to take the steps necessary to effect pretrial con-
finement.™® Accordingly, if the suspect is violent (i.e., likely
to engage in serious criminal misconduct) or likely not to
appear at trial (i.e., likely to go AWOL),” then all the
steps heretofore dlscussed should be by-passed. Instead, law
enforcement authorities at the supporting active Army in-
stallation should be contacted and the suspect should be
turned over to those authorities who will investigate the sit-
uation and take those steps necessary to effect appropriate
pretrial restraint. The RC commander should then proceed
with a preliminary inquiry on an expedited basis in con-
junction with the designated AC commander. The
MUSARC staff judge advocate should be involved from the
outset to assist the RC commander and to. keep the
MUSARC commander advised of developments. In other
words, unusual circumstances require innovative solutions.

The Judge Advocate General has opined that “USAR
commanders while performing active duty training have the
same authority as their active duty counterparts to initiate
and take action under the UCMJ.” 72 This clearly suggests
that an RC commander on annual training (AT) for one or
more days of active duty for training (ADT) can, while in
such status, impose nonjudicial punishment on or prefer
charges against AGR personnel. In theory, this may be cor-
rect, but it is of little practical significance except perhaps
for a two-week period of AT. So-called “manday spaces”
are strictly controlled and budgeted, and for purposes of
imposing nonjudicial punishment, an RC commander
might have to be ordered to ADT for two or more days in a
very brief period of time. During AT, if enough time re-
mains to conclude an Article 15 proceeding, then perhaps

the RC commander might conSide'r exercising his or her au-
thonty under the UCMJ. One very serious question

-remains, however. That is whether UCMJ' -authority has

been withheld from the RC commander by the very terms
of the AGR soldier’s order to active duty specifying an' ac-
tive Army installation for dlsclplmary purposes. ™ Thus, in
the long run, the procedures discussed above for referral to
the supporting active Army installation ‘are the safest and
surest ‘approach to the effective handhng of criminal mis-
conduct by AGR personnel

IV. Administrative Alternatives

Depending upon the nature of the behavior or miscon-
duct and a variety of other factors, there are administrative
methods and measures that RC commanders can employ in
dealing with disciplinary problems involving AGR person-
nel. These include nonselection for retention in AGR
status,™ involuntary removal (i.e., separation for unsatis-
factory performance or misconduct),’® and bar
reenlistment. ¢ Written counseling and rehabilitation mea-
sures are a prerequisite to most grounds for involuntary
removal,” and a record of such efforts in the absence of
separation can also serve as a basis for nonselectlon for re-
tention or a bar to reenlistment.

Counseling should include the reasons for counseling, the
fact that continued behavior of the sort leading to counsel-
ing can lead to separation from the Army (or nonselection
for retention or bar to reenlistment), and the consequences
of separation, depending upon the behavior involved.” Un-
like the separation of enlisted reservists under AR 135-178,
the separation of AGR personnel is governed by AR
635-200.7 While a simple memorandum for record of
counseling suffices under AR 135-178,% the counseling of
AGR personnel under AR 635-200 should be recorded on

§7MCM, 1984, Part V, para. 1¢; AR 27-10, para. 3-9.

68 The four basic forms of pretrial restraint are conditions on liberty, restriction in lieu of arrest, arrest, and pretrial conﬂnement R.C.M. 304(2). For &
detailed explanation of pretrial restraint, see Finnegan, Pretrial Restraint and Pretrial Confinement, The Army Lawyer, Mar. 1985, at 135.

69 R.C.M. 304(b)(2).

0 See R.C.M. 305, especially para. (h) thereof.

1 ¢f. R.C.M. 305(h).

T2 DAJA-CL 1984/5645, para. 2, 9 May 1984.

T3 See AR 135-2, para. 5g(2)(b); AR 135-18, para. 2-10a.
74 See AR 135-18, para, 4-11.

"5 Id. at para. 5-1b(2) referring to AR 635-200, chs. 13 & 14, which pertain to separation for unsatisfactory performance and misconduct, mpecnvely
Entry level separation for unsatisfactory performance or conduct (AR 635-200, ch. 11) is not considered in this article as few if any reservists are in entry
level status upon entering the AGR Program. For a discussion on entry level sepa.ratlon for unsatisfactory performancc or conduct as apphed to enlisted
reservists, see Baldwin & McMenis (1984), supra note 7, at 26-28. Homosexuality is a form of misconduct that is simply-not ‘tolerated in the Army. See
Dep't of Army, Reg. No. 135-178, Army National Guard and Army Reserve—Separations of Enlisted Personnel, ch. 10 (1 Jan. 1983) [hereinafier cited as
AR 135-178]; AR 635-200, ch. 15. Separation for homoscxuahty is not separately considered in this article. The policies and criteria for separation of AGR
personnel on active duty and an enlisted reservist not on active duty because of homosexuality are the same, however. Compare AR 635-200, paras. 15-1,
15-3 with AR 135-178, paras. 10-2, 104. For a discussion on the separation of enlisted reservists because of homosexuality, see Baldwin & McMenis
(1984), supra note 7, at 31-33.

76 See Dep't of Army, Reg. No. 140-111, Army Reserve—US Army Reserve Reenlistment Program, para. 86 (1 Jan. 1983) [hereinafter mtcd as AR
140-111), referring to chapter 1, section VII1 thcreof prov:dmg bar to reenlistment procedures for USAR enhsted personnel generally.

77 See AR 635-200, para. 1-18.

8 1d. at para. 1-185(2).

79 Compare AR 135-178, para. 1-4b with AR 635-200, para. 1-6a. See also AR 135-18, para. 5-1b(2).
%0 See AR 135-178, para. 1-12b(2); Baldwin & McMenis (1984), supra note 7, at 27 & n.125.
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DA Form 4856 (General Counseling Form) and authenti-
cated by the member 81 In addition to counseling, RC
commanders are usually ,reqmred to have the AGR soldier
reassigned to another unit at least once for purposes of re-
habilitation. # Although counseling may not be waived,
rehablhtatlon may be waived by the separation authority
(generally located at the supporting active Army installa-
tlon) when the AGR soldier’s further duty would create
serious disciplinary problems. or a hazard to the military
mission or the member, when the member has resisted all
rehabilitative efforts, or when rehabilitation would not pro-
duce the quality of soldier desired by the Army. ®

When initiating a separation proceeding against an AGR
soldier, the RC commander must consult the appropriate
provisions of AR 635-200 and proceed accordingly. The
action initiating the separation proceeding must be sent
through channels to the MUSARC headquarters and, from
there, to the supporting active Army installation for disci-
plinary purposes.® It should be noted that in the absence
of sufficient evidence, any intermediate commander, includ-
ing the MUSARC commander, may disapprove the
recommended separation and discontinue the proceedmg 8
When a separation proceeding is sent to the separation au-
thority, that headquarters (not the MUSARC
headquarters) will effect the appointment of counsel® and,
when nécessary,‘ convene a separation board. ¥

Under AR 635—200 separation boards must have at least
three members who may be commissioned or warrant of-
ficers or senior enlisted personnel (E-7 or above and senior

to the respondent). ® The senior member is the president,
and at least one member must be a field grade officer.® A
majority of the board must be officers,*® and the entire
board must be commissioned or warrant officers if the pro-
ceeding could result' in a discharge under other than
honorable conditions.” Normally, the president presides
over the proceedings and rules finally on all-evidentiary and
procedural matters.* If a nonvoting legal advisor is ap-
pointed, he or she will rule finally on evidentiary matters
and challenges to members of the board éxcept as to him or
herself.» -

To retain potentlal mobxhzatlon assets, it is Army policy
to transfer most AGR soldiers approved for separation to
the Individual Ready Reserve (IRR) pending completion of
their service obligations, and only those separated for ho-
mosexuallty, misconduct, or having no mobilization
potential are discharged.® This policy applies to both stat-
utorily obligated soldiers and to contractually obligated
soldiers.®* It does not apply, however, to soldiers having
less than three months to serve on their current service
obligation. % :

Nonselection for Retention. Retention in AGR status is
determined on a selective basis.®” An individual’s initial
AGR tour is for a period of three years,” and in the third
year, the soldier’s record of performance is considered by a

SIAR 635—200 para 1- 18b(3) Failure to have the soldier authenucate DA Form 4856 does not prohlblt lts use as a counse].mg statement for purposes of

separatlon, however

8274 at para 1-18¢(2). It should be noted that AR 635-200, para. 1-18¢(3), suggests involuntary reassignment (permanent change of station transfer) as yet
another administrative option available to RC commanders in dealing with disciplinary problems mvolvmg ‘AGR personnel. This option is certainly viable

with respect to AC personnel assigned or attached to USAR units.
83 Id. at para. 1-18d.

8 The general court-martial convening authority is often both the separation authority for AGR personnel and the cbnvening authority l,for separation
boards. Id. at para. 1-21a. Depending upon the grounds for separation and other circumstances, however, the separation authority and to authority to con-
vene separation boards may lie at a lower level of command within the supporting active Army installation. Id. at para. 1-21c, d.

85 See AR 635-200, paras. 1384, 14-164, 15-7a.

86 See generally AR 635-200, glossary, for definitions of “appointed counsel for consultation” and “appointed counsel for Tepresentation.” While appointed
counsel for consultation may be any judge advocate, including a reserve judge advocate, appomted counsel for representation before a separation board is
normally a member of the US Army Trial Defense Service. See AR, 27-10, para. 6—33(2)(d) .

87 AR 635-200, para. 1-21a.-
88 1d. at para. 2-7a.

8 1d.

&

911d. at para. 2-7b(2).

92 Id. at para. 2-7c.

93 Id. at para. 2-Tg, c.

9 Id. at para. 1-36.

9 Id. Compare AR 635-200, para. 1 36a with AR 635-200, para. 1-36¢. In general a "statutonly obhgated member” is an enlisted reservist (who may be
an AGR so]dlcr) who is currently serving under a six or eight-year statutory service obligation upon initial eritry into the armed forces (i.e.; no prior service).
Dep't of Army, Reg. No. 135-91; Army National Guard and Army Reserve—Service Obligations, Methods of Fulfillment, Participation Requirements, and
Enforcement Procedures, para. 2=1 (1 Feb. 1984) [hereinafter cited as AR 135-91], Although serving initia} enlistments in the armed forces, (1) enlisted
male reservists whose entry was prior to 10 November 1979 arid who were age 26 or older upon entry, (2) enlisted female reservists whose entry was after 31
January 1978 and ‘prior to 10 November 1979 and who were age 26 or older upon entry, (3) enlisted female reservists regardless of age upon entry whose
entry was prior to 1 February 1978, and (4) enlisted male and female reservists who were age 26 or older upon execution of their service agreements and
whose service agreements were executed after 9 November 1979 and before 10 December 1979 and reflect no statutory service obligation are not treated as
statutorily obligated: members. AR.135-91, paras. 2-1b(1)(3), c. A “contractually obligated member” is virtually any enlisted reservist who is not a statuto-
rily obligated member, generally, and enlisted reservist who is serving under an enlistment-contract and either has completed a statutory service obhgatlon or
has never acquired one. Id. at para. 2-2; Reserve Components Personnel UPDATE No. 14, Consolidated Glossary, at 7.

96 AR 635-200, para. 1-36d. The three month period applies to the soldier’s statutory or contractual obligation, whichever expires later.
97 AR 135-18, para. 4-11.
%8 Id. at para. 2-9.
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continuation ‘board. ¥ . If selected for continuation in 'the
AGR Program and not :otherwise ineligible, the soldier will
be ‘offered :a subsequent -AGR tour for a period of three
years commencing immediately upon completion of his or
her current tour.'® Also, if prior to an initial AGR tour
the soldier has not at some time had at least twenty-four
months on extended active duty, he or she normally will be
required to serve in an active component assignment after

completing an mmal AGR ‘tour and before continuing in

the AGR Program. ' AGR personnel are again considered
for retention by a continuation board at five-year intervals
following consideration in the third year of their initial
AGR tour. 102

Clearly, if counselmg records and other documentatlon

in the soldier’s unit file and MPRJ, including. enlisted effi-

ciency reports, reflect that he or she'is a disciplinary
problem, a continunation board is unlikely to select the

member for retention in:AGR status. If an AGR soldier is

to be nonselected for retention,.it is critical that his or her

personnel records be properly documented by the RC com-’

mander to reflect the disciplinary or-behavioral problem.

While nonselection is not-an option in cases involving AC:

personnel assigned or attached to USAR "units, involuntary
reassignment (i.e., permanent change of station transfer) as

a rehabilitative measure under AR 635-200 isa pos31b1e

solution. 19

'Separation for Unsatisfactory Pefformanoe. RC com-

manders are required to separate AGR personnel for

unsatisfactory performance if, in the commander’s
judgment, the soldier will not develop sufficiently to partici-
pate satisfactorily in further military training or become a
satisfactory soldier or if the factual basis for the command-
er’s determination of unsatisfactory performance is that the
soldier’s retention would have an adverse impact on morale
or on military order and discipline. '** At one time, RC
commanders were also required to take action to separate
for unsatisfactory performance AGR personnel who failed

to meet body fat standards after application of the proce-
dures prescribed in the Army weight control program. '*
Now, however, overweight personnel are subject to separa-
tion for the convenience of the .government and, if
separated are transferred to the IRR as mobilization assets
in the event of war. 1%

Before mmatmg an action to separate an AGR soldier
for unsatisfactory performance, a commander must be satis-
fied (and able to show) that retention is likely to have a
dlsruptlve effect, that the soldier’s performance is unlikely
to. 1mprove, or that the soldier is unlikely to perform effec-
tively in the future. '’ To allow commanders a great deal of
flexibility, the factual bases for unsatisfactory performance
are largely undefined, thus leaving much to the discretion of
commanders in acting as they see fit in separating problem
soldiers. Actions to separate AGR soldiers for unsatisfac-
tory performance must be preceded by adequate counseling
and rehabilitation measures. '8

Even if the mental evaluation that is part of the required
medical examination that precedes the request for separa-
tion for unsatisfactory performance ' concludes -that an
AGR soldier’s unsatisfactory performance is due to a per-
sonality disorder, the member should stlll be separated for
unsatisfactory performance. '10

Proceedings to separate for unsatisfactory performance
require the appointment of appointed counsel for consulta-
tion, unless waived by the soldier. !!!. The soldier may also
consult with civilian counsel at no expense to the govern-
ment. There is no right to appointed counsel for
representation or to a hearing in cases mvolvmg personnel
(including AGR personnel) with less than six years of total
active and reserve service.!? Only personnel with six or
more years of active and reserve service are entitled to a
hearing in unsatisfactory performance dases.'* Following
official notification of the commencement of separation pro-

" ceedings for unsatisfactory performance, the AGR soldier

has not less than three duty days in which to consult with
counsel, to prepare and submit any statements in his or her

P Id. at para. 4-11a.

'%1d. at paras. 24, 2-9, 4-11b.
101 14 at para. 4-8.

10274 at para. 4-11a.

103 See AR 635-200, para. 1- 18c(3) Permanent change of station transfer may also be a viable solutlon in certain cases mvolvmg AGR personnel. See supra
note 82.

104 AR 635-200, paras. 13-2a(1), (2). For the rule on suspending favorable personnel actions in eonnection with administrative separation proceedings, see
supra note 61. It should be noted that commanders are required to consider for separation either for unsatisfactory performance or for misconduct (acts or
patterns of misconduct) all personnel who are convicted by court-martial but not sentenced to a punitive discharge. See AR 635-200, paras. 13-2e, 14-2g.
For a discussion on separation for misconduct (acts or patterns of misconduct), see infra notes 12341 and accompanying text.

105 See AR 635—200 para. 13-2a(2) (provision rescmded in Enlisted Ranks Personnel UPDATE No. 3, 15 Jan. 1985).

106 Soe AR 635-200, paras. 1-36a(8), 5-15. In’ such cases, the commander of the : supportmg active Army installation for disciplinary purposes will normally
be the separation authority. Id. at para. 5-15f. For a discussion of the Army weight control program (AR 600-9), see Baldwin & McMenis (1984), supra
note 7, at 28 n.138. For an article discussing a proposed revision of Army weight control policies which are expected to take effect on 1 April 1986, see Army
Times, Dec. 2, 1985, at 1, col. 2. It should be noted that an AGR soldier being considered for separation for the convenience of the government for failure to
meet Army weight control standards has the right to request a hearing before an administrative separation board if he or she will have six or more years of
active and reserve service at the time of separation. See AR 635-200, para. 5-15¢, (referring to ch. 2, sec. II (i.e., para. 2-2d)).

107 AR 635-200, para. 13-2a(4)—(6).

198 4. at para. 13—4. Counseling and rehabilitative requirements are detailed in AR 635-200, para. 1-18.

199 14, at paras. 1-34a, b, 13-6k,1.

ll("‘Separation for personality disorder is not appropriate when separation is warranted [for unsatisfactory performance].” AR 635-200, para. 5-13c.
m See AR 635-200, para. 2-2a. k

U214 g para. 2-2d.

U314 See AR 635-200, figure 2-2 (para. 1 thereof).
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own behalf, and, if appropriate, to request a hearing. !'* Up-
-on receipt -of the soldier’s reply to the official- notification,
the case is.forwarded to the separation authority !'*. for final
action, including formal board proceedings if requested by a
soldier with six or more years of active and reserve ser-
vice. ' The service of AGR personnel separated for
unsatisfacfory performance is characterized as honorable or
under honorable conditions. ''” If given an honorable dis-
charge, they are automatically transferred to the IRR for
the balance of their statutory or contractual service obliga-
tions; those who are dlscharged under honorable conditions
are transferred if it is determined that they can perform
useful service durmg times of full mobilization. !'* :

A female AGR soldier who is pregnant may be separated
for unsatisfactory performance only when her pregnancy is
not the sole factual basis for substandard performance of
duty.! On the other hand, an AGR soldier who has com-
mitted serious acts of misconduct may not be. separated for
unsatisfactory performance in lieu of separation for mlscon-
duct or proceedings under the UCMJ L

Separation for Misconduct. (Acts or Patterns of Mlscon-

a separation action be processed. 2 These grounds for sep-
aration for misconduct are in addition to separation:for
civil court conviction, % homosexuahty, 124 and fraudulent
entry 125 . . .

The commission of a serious offense as a basis for separa-
tion for misconduct includes military and civilian offenses
which could result in a punitive discharge if the same or a
closely related offense were tried under the UCMJ. 1% A
pattern of misconduct includes discreditable involvement
with .civilian' or ‘military authorities, serious offenses, and
conduct which violates punitive articles of the UCMJ and
the time-honored customs and traditions of the Army.'?’
Minor disciplinary infractions is a documented pattern of
minor military violations not quite so serious as a pattern of
misconduct, but serious enough to render the member dis--
qualified for further -military service.!?® Drug abuse cases.
involving first-time drug offenders in grades E-5 through
E-9, all second-time drug offenders, and medically-diag-
nosed drug dependent soldiers that will not be referred to
trial by court-martial under circumstances that could lead
to a punitive discharge, or lead to separation because of civ-
il conviction or the failure of drug abuse rehabilitation !2

duct).. AGR personnel may be considered for separation for
misconduct consisting of minor disciplinary infractions, a
pattern of misconduct, or the commission of a serious of-
fense. ! In addition, certain drug offenses may require that

must be considered for separation for misconduct.!*® Such
abuses of illegal drugs are considered to be serious miscon-
duct and are usually processed as the commission of a
serious offense. *' In the event of mitigating factors, howeyv-
er, a single drug offense may be combined with other

114 1d. at paras.. 2~2e, 2-4f. Because of the wide latitude given to commanders to determine what factually constitutes unsatisfactory performance, it is very
important in completing ithe written notice required by AR 635-200, paras. 2-2 or 2-4, that commanders express in detail the facts and reasons for the
proposed separation. In so doing, it would also seem advisable for the commander to draw conclusions paralleling the requirements of AR 635-200, para.
13—2a(4)—(6) See supra text accompanying note 107. An AGR soldier’s failure to reply to the written notice within seven days of receipt constitutes a waiver
of various nghts including; if otherwise available, the right to a hearirig before a separation board. Id. at paras. 2-2e, 2-4f. Accurate counting at the seven
day period is assured because the AGR soldier’s commander must personally serve the letter of notification and obtain a signed, dated acknowledgment of
receipt. Id. at para. 2-2g.1, 2-4h.1,

113 Although under AR 135-178, para. l—25b the MUSARC commander is the separatlon authority for enlisted reservists separated for unsatlsfactory per-
formance who have. less than six years of active and reserve service, there is no comparable provision in AR 635-200, para. 1-21.

116 AR 635-200, para. 13-7.

W Id. at para. 13-11.

U8 1d. at para. 1-36b.

119 14, at para. 13-2d. For pollcres and procedures on pregnancy and the options available to pregnant female AGR personnel see AR 635-200, ch.8.
12014, at para. 13-2c.

121 See AR 635-200, para. 14-12a—c. For the rule on suspending favorable personnel actions in connection with administrative separation proceedings, See
supra note 61. It should be noted that. commanders are required to consider for separation either for unsatisfactory performance or misconduct {acts or

patterns of miscanduct) all personnel who are convicted by court-martial but not sentenced to a pumtlve discharge. See AR 635-200, paras. 13-2e, 14-2g.
For a discussion on separatlon for unsatisfactory performance, see supra notes 104-20 and accompanying text.

122 AR 635-200, para. 14-124. See also AR 635-200, para. 9-1, note 1. In addition, there is independent authority for the honorable separatlon of AGR
personnel who have voluntarily enrolled in a drug or alcohol rehabilitation program and have failed to become rehabilitated. See AR 635-200, ch. 9. For the
Army's alcohol and drug abuse program, see Dep’t of Anny, Reg. No 600—85 Personne]——General——Alcohol and Drug Abuse Prevention and Control Pro-
gram (1 Dec. 1981). .

12} See'supra notes 63-66 and accompanying text.
124 AR 635-200, ch. 15.

125 See AR 635-200, ch. 7, sec. V. Fraudulent entry can result from procuring a “period of active service through any deliberate matenal mxsrepresentatlon
omission or concealment of information which, if known and considered by the Army . . .|, might have resulted in rejection.” Id. at para. 7-17a. According-
1y, an AGR soldier who procures an AGR tour by deliberately mlsrepresentmg his or her qualifications or lack of dlsquallﬁcatxons is subject to separatlon
for fraudulent entry. This would include rmsreprcsentatlons concerning any of the special qualifications for selection in the AGR Program listed in AR
135-18, paras. 2-1, 2-2. If the concealed information is both dlsquallfymg and substantiated, a separation’action must be commenced. AR 635-200, para.
7-21a. The' mmatmg commander may recommend discharge or retention depending upon the circumstances of the case. Id. at para. 7-21a(6). At worst, the
member could be dlscharged under other than honorable conditions. Id. at para. 7-23.

126 AR 635-200, para. 14-12c.

127 Id. at para. 14-12b.

12814, at para. 14-12a.

129 AR 635-200, ch. 9.

130 Id. at para. 14-12d. The separatlon action must be initiated and processed through the cham of command to the separation authority for appropriate
action. s

131y
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disciplinary infractions and processed as a pattern of mis-
conduct or as minor disciplinary infractions. "2 In the
discretion of their commanders, first-time drug offenders in

grades E~1 through E-4 may be cons1dered for: separauon'

as well. 13 .

Acts or patterns of misconduct must be well documented
to serve as a basis for separation and, indeed, should be
spelled out in detail in the written notice of separatlon ac-
tion prepared by the RC commander. '* The service of an
AGR soldier separated for misconduct is normally charac-
terized as having been under other than honorable
conditions. ¥ Counseling and rehabilitation measures must
be taken if separation is for minor disciplinary infractions
or a pattern of misconduct. There are no counseling and re-
habilitation requirements, however, if the basis for
separation for misconduct is the commission of a serious of-
fense or conviction by a civil court. 1*¢ .

Separation for misconduct does require the appointment
of appointed counsel for consultation and, unless waived by
the member, the appointment of appomted counsel for rep-
resentation and formal action by a separation board. '
AGR personnel separated for acts or patterns of miscon-
duct are not considered for transfer to the IRR and are,
therefore, subject to discharge. 1* In fact, approval of a rec-
ommendation that an AGR soldier be separated under
other than honorable conditions because of an act or pat-
tern of misconduct will result in the member being both
reduced to pay grade E~1 and discharged. ¥

Bar to Reenlistment. The bar to reenlistment procedure
is a means for denying the privilege of reenlistment to cer-
tain categories of personnel. AGR personnel are subject to
the same provisions on bar to reenlistment that apply to en-
listed reservists not on active duty.!® It is Army policy
that only personnel of high moral character, professional

competence, and demonstrated adaptability to the require-
ments of the professional soldier’s moral code are offered
the privilege of reenlisting in the USAR and that persons

-who do.not maintain such standards, but whose separation

is not .appropriate, will be barred from further service. 14!
An ‘RC commander may initiate a bar to reenlistment in
the case of an AGR soldier against whom separation action
was taken which did not result in separation (e.g.; in the
case of a soldier considered for separation for unsatisfactory
performance who was retained).'*? AGR personnel who
are untrainable (i.e., require frequent or continual supervi-
sion) or unsuitable (i.e., possess habits detrimental to
discipline) or who are generally irresponsible towards their
military service (e.g.. AWOL for periods of up to twenty-
four hours, losses of clothing and equipment, substandard
personal appearance or hygiene, causes trouble in the civil-
ian community) ‘may be considered for bar to

'reenllstment 143

In. preparmg a bar to reenllstment (DA Form 4126-R),
the RC commander must specify in some detail the basis
for his or her recommendation, and the AGR soldier must
be given at least thirty days in which to comment. ¥ While
MUSARC commanders have authority to approve a bar to
reenlistment in cases involving enlisted reservists not on ac-
tive duty and having less than ten years of qualifying
service for retirement purposes upon completion of their
current enlistments, they have no approval authority with

.respect to AGR personnel. Rather, approval authority lies

with area commanders in all cases involving AGR person-
nel assigned or attached to USAR units. ' In the case of

‘an AGR soldier with more than eighteen years of qualify-

ing service for retirement purposes upon completion of his
or her current enlistment, the area commander can approve
the bar if the soldler s enlistment is extended to the
required twenty years of qualifying setvice for retirement
purposes. 146

132 Id

133 Id s
134 AR 635-200, para. 2-4.
1514, at para. 14-3a.

L6 1d, at para. 14-2d.

e

3714, at paras. 2-4a, e, 14-17d. There is no right to a separation board if the command does not seek on other than honorable discharge where the soldier
has under six years active or reserve service. A soldier's failure to respond to the notice of separation action within seven days of receipt constitutes a waiver
of various nghts, including the nght toa hearmg before a separauon board See AR 635—200 para 2-4f.

138 See AR 635-200, para. 1-36.
139 AR 140-158, para. 446a; AR . 635—200 para 14-3a.

14050¢ AR 140-111, para. 86, referring to chapter I, section Vll thereof (paras. 1-27 through 1-33). Similar provrslons apply to AC personnel assigned or
attached to USAR units. See AR 601-280, Personnel Procurement—Army Reenlistment Program, ch. 6 (5 Jul. 1984) [hereinafter cited as AR 601-280).
The only significant differences lie in the period of tlme the member has to comment on the bar. proposed by the RC commander and the authority to ap-
prove the bar. See infra notes 144, 145, . )

141 AR 140-111, para. 1-28.
14214, at para. 1-29d(1).
4314 at para. 1-30.

14414 at para. 1-31b, c. For AC personnel assrgned or attached to USAR units, the soldrer s penod for reply is only 15 days. See AR 601-280, para.
6-5b(4). There are some restrictions on the initiation of bars to reenlistment. See AR 140-111, para. 1-29¢. Thus, a bar to reenlistment will not normally be
initiated during the first 90 days that an AGR soldier is assigned to a new command or during the last 90 days before transfer from the command or dis-
charge. If a bar is initiated during the last 90 days before transfer or discharge, the RC unit commander must explain on DA Form 4126-R why the bar was
not initiated earlier.

145 See AR 140-111, para. 1-31g, table 1-1 (Rules A, C). In practlcal terms, a year of qua.l.lfymg service for retirement pu.rposes is each one-year period
during which an enlisted reservist or AGR soldier has been credited with 50 retirement points. See 10 U.S.C. § 1332(a)(2) (1982); Dep’t of Army, Reg. No.
135-180, Army National Guard and Army Reserve—Qualifying Service for Retired Pay Nonregylar Service, paras. 2-8, 2-10b (22 -‘Aug. 74). For AC per-
sonnel assigned or attached to USAR units, authority to approve a bar to reenlistment lies through the supporting active Army installation for disciplinary
purposes. See AR 601-280, para. 6-5d.

46 AR 140-111, paras. 1-29f, 1-31a, table 1-1 (Rule B, n.2).
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=~ Once a bar to reenlistment. is approved with respect to a

particular AGR soldier, it must be reviewed by the RC unit -
commander at six-month intervals and prior to completion

of the soldier’s current term of service or assignment to an-
other unit.*” It is within the RC commander’s power to
recommend the removal of an approved bar to reenlistment
if the soldier’s improved performance ‘should so warrant,
‘but removal.of the bar requires approval at the same level
as was required for initial approval of the bar, namely, by
the area commander. 4% -

-V, Conclusion o

From the survey and brief analysis of the options availa-
ble to RC commanders_in dealing with offenses and
dlscrplmary problems mvolvmg AGR personnel, it is clear
that RC commnianders are far from powerless to deal w1th
‘the full range of problems that can arise. Many of the pro-
cedures and options are the same as or analogous to those
available in dealing with the misconduct of USAR enlisted
;personnel generally. With respect to problems that must be
disposed of under the UCMJ, however, RC cornmanders
must reorient their thinking somewhat.

Most disciplinary problems can be handled eﬁ‘ectwely by
employmg nonpursitive d1sc1p1mary measures and good

leadership pnncrples If an offense is not a purely military-

offense and too serious to warrant being disposed of by the
imposition of nonjudlclal punishment, and if it.occurred at
a location not subject to exclusive federal leglslatlve juris-
diction, there is the option of referring the matter to state
or local law enforcement authorities who are willing to ac-
cept jurisdiction. If an offense warrants nonjudicial
punishment or trial by court-martial, the matter must be re-
ferred to the supporting active Army installation for
discipliriary pu'rposes,set forth in the soldier’s order to ac-
tive duty. There are also a number of administrative
alternatives to or supplementing the exercise of UCMIJ ju-

risdiction. With respect to the administrative sepdration of

AGR personnel for cause (e.g., unsatisfactory performance
or misconduct), RC commanders must become familiar
with the procedures in AR 635-200 which, with minor but
important differences, closely approximate the procedures

for separating USAR enlisted personnel under AR

135-178. The principal difference is that the separation au-

thority for AGR personnel is at the supporting actlve Army :

installation, rather than the area commander.

The role of the MUSARC staff judge advocate in this
process cannot be overemphasized. Reserve judge advocates
must become familiar with the procedural nuances involved

in dealing with disciplinary problems involving AGR per- v

sonnel, -and they must expand their .legal expertise to deal
with this new set of problems. Difficulties in dealing with
AGR disciplinary problems are frequently the result of no
involvement by the MUSARC staff judge advocate due to

lack of consultation by RC commanders or inadequate co-

‘ordination with the supporting active Army installation for

disciplinary purpose$ by the MUSARC 'staff judge advo-
cate. The reserve judge advocate, principally the MUSARC
staff judge advocate, is the glue that holds the entire process

together. RC commanders must consult their judge advo-

cates, and reserve Judge advocates must play an active role
in the process from. the discovery of an AGR d1sc1plmary
problem until its conclusion, whether that is at the
MUSARC headquarters or at the supporting active Army
installation for disciplinary purposes.

It has been suggested that procedural difficulties mlght be
alleviated if RC commanders not on active duty were given
authority to impose nonjudicial punishment on and to pre-
fer charges against AGR personnel so that only ‘cases
requiring trial by court-martial would have to be referred to
the supporting active Army installation. * New legislation
is the only method by which this could be accomplished.
Such a proposal would have to be “referred for evaluation
by the Joint Serv1ce Commlttee on Military Justice, staffed
with all services, approved by the Code Committee and be
supported by [Department of Defense], Department of
Transportation, [Office of Management of the Budget] and
Department of Justice,” 1 a formidable set of hurdles for
such a proposal to clear,

The problem may, however, be overtaken by events. The
various services have been far from uniform in implement-
ing permissive jurisdiction under UCM]J art. 2(a)(3) over
reserve personnel durmg inactive duty training (IDT).'*! In
a year-end report for 1984, the Assistant Secretary of De-
fense for Reserve Affairs reacted as follows to the 1984
decision by the Court of Military Appeals in United States
v. Caputo, ' dismissing charges against a naval reservist
who was charged after the conclusion of AT with an offense
committed while on AT:

In view of the Caputo decision, we have been prepar- -
ing a legislative proposal to clarify the intent of
Congress concerning applications of the UCMJ to re-
serve components. We believe it is essential that the
reserve components, which are now considered availa-
ble for immediate mobilization, are subject-to the same -
dlsc1plmary standards as the active forces. 13 :

If such a change should occur,: RC commanders would in
all likelihood acquire UCMYJ jurisdiction over AGR ‘person-
nel at the same time they acquire it over USAR enlisted
personnel generally. Until or unless such legislative changes
are enacted, currently available options and procedures

‘should be mastered and employed with maximum effect.

Ultimately, of course, none' of the available options and
procedures is a substitute for good leadershlp at all levels of
command. ,

W7 1d. at para. 1-32c.
914 at para. 1- -32d(1).

149 Report of Army Reserve Forces Policy Commlttee Work Group on AGR Dls(:lplme, Recommendatxon 9 (Sep l984)

10DATA- -CL 1984/5645, para. 2, 9 May 1984. ‘
151 See Baldwm & McMems (1984), supra note 7, at 21-25.
15218 M.J. 259 (. M. A. 1984).

i

153 Office of the Assistant Secretary of Defense (Reserve Affairs), End of Year Report 1984, at 13.
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The Right To Be Free From Pretnal Pumshment

Introductxon

The history of Amencan mllxtary justice and the Uni-
form Code of Military Justice! makes clear that a soldier
.may be held in confinement before trial by court-martial,
but may not be punished by having to perform “hard la-
bor” before conviction and sentencing. Remarkably,
litigation concerning the denial of the right to be free from
pretrial punishment has not produced much military ‘case
law. But the most recent decision addressing this issue,
United States v. Palmiter,? has interjected several potential
problems that must be understood by commanders, military
magistrates, judges, and by counsel who represent both the
government and accused in courts-martial.? The purpose of
this article is to help further that necessary understanding.

It 'may be helpful to consider first the development of the
‘prohrbmon against pretrial punishment in the military. The
obvious constitutional underpinnings in the due process
‘clause scarcely need to be mentioned.* In Palmiter, the
lead opinion by Judge Cox referred to this history in con-
cluding that there was ‘‘a clear intent to prohibit
punishment by the imposition of hard labor upon a pretrial
confinee.” 3 In reaching this conclusion, the court relied on
:such observations as *‘[n]either hard labor nor severe ser-
vice should be exacted of a soldier while remaining in
arrest” and “[e]nlisted men in confinement awaiting trial or
sentence should not be assimilated in ‘their treatment to
those under sentence, or required to perform: labor with
‘them.” ¢ C e - ' ‘

_ The right to be free from pretrial punishment was first
enforced by the United States Court of Military Appeals in
United States v. Bayhand.” Bayhand was a pretrial confinee
assigned to work details with adjudged and sentenced pris-
oners. The work included pick and shovel manual labor as

Ma]or Kenneth H. Clevenger
" Instructor, Crtmmal Law Divts:on, TJAGSA

well as quarry work Bayhand refused to obey orders relat-
ing to the assigned work and was convicted of willful
disobedience offenses. On appeal, the orders were held to be

illegal. The Court of Military Appeals concluded that the
;rcondltlons of Bayhand’s pretrial confinement were indistin-
guishable from the circumstances of sentenced prisoners.

Because his treatment violated Article 13, UCMJ,® he was
legally entitled to disobey the orders.

No doubt the work Bayhand was ordered to do was truly
“hard labor.” But as penology and correctional processes

‘evolved, the nature of the work imposed became legally less

significant.® In United States v. Pringle'® and United States
v. Nelson, ! the Court of Military Appeals ceased to inquire
into the nature of the work assigned to pretrial confinees.
The test applied in those cases was one of commingling. If
pretnal confinees and sentenced prisoners were working at
the same tasks together, i.e., ‘commingled, then the pretna]
confinee was as a matter of law performing hard labor in vi-
olation of Article 13.

Umted States Y. Palmlter

As a consequence of neglectfully missing the movement
of his ship and a nine month unauthorized absence, U.S.
Navy Airman Palmiter found himself in pretrial confine-
ment, first on board the aircraft carrier U.S.S. Coral Sea
and later at the naval station brig on Treasure Island in
California. His initial treatment in pretrial confinement was
characterized by the Court of Military jAppeixls as ‘“‘stark”
and “onerous.” > Two days later, Palmiter was allowed to
join the general populatlon of the confinement facility after
he executed a “Work Program Request.”"* This document
amounted to a request to be commingled for “formations,
meals, classroom instruction, and routine details.” The
form noted that the pretrial confinee would not be assigned

¥

110 USC. §§ 801-940 (1982) [hereinafter cited as UCMJ]

220 MLI. 90 (C. M.A. 1985). For an excellent article on pretrial restramt under the new Manual for Courts-Martlal see anegan, Pretrial Restraint and

Pretrial Confinement, The Army Lawyer, Mar 1985, at 15.
3 See Palmiter, 20 M.J. at 93 n.4.

4“For under the Due Process Clause, a detamee ‘may not be pumshed prior to an adjudication of guilt in accordance with due process of law * Bell v.
Wolﬁsh 441 U.S. 520, 535 (1979) (footnote omltted) See also Block v Rutherford, 104 S. Ct. 3227, 3231 (1984).

520 M.J. at 93-94.

SW. Winthrop, Military Law and Precedents 125 (2d ed. 1920 Reprint).
76 C.M.A. 762, 21 C.M.R. 84 (1956).

& The current text of the statute is as follows:

No person, while being held for trial, may be subjected to punishment or penalty other than arrest or confinement upon the charges pending against
him, nor shall the arrest or confinement imposed upon him be any more rigorous than the circumstances requlred to msure his presence, but he may be
subjected to minor punishment during that-period for infractions of d.lsclplme

The original text is substantially similar in all material parts and is quoted in full in the Bayhand opinion.

-? As we shall see below, especially when we examine Chief Judge Everett’s concurring opinion in Palmiter, 20 M.J. at 97-101, the arduous nature of the
work assigned is not Jegally determinative of what hard labor is for the purposes of punishment. Nonetheless, the nature of the task of “making little ones
out of big ones” or in the euphemistic Southern phrase, *playing rock-hockey in Atlanta,” remains a consideration in determining whether assigned work
duties are punitive. See Palmiter, 20 M.J. at 94 n.6. e

1099 C M.A. 324, 41 C.M.R. 324 (1970).
18 CM.A. 177, 39 C.M.R. 177 (1969).
12 pgimiter, 20 M.J. at 92 n.2, 99.
131d. at 93. : : ‘ .
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to “hard labor” details with sentenced prisoners. Pursuant . In his separate opinion concurring in the result of Judge

to his work program request, Palmiter performed routine Cox’s lead opinion, Chief'Judge Everett took a much
maintenance functions around the confinement facxhty dur- = broader view of the protections of ‘Article 13. The Chief
ing normal duty hours in accordance with service policy. | Judge concluded that involuntary commingling of different
He was housed with and uniformed similarly to the sen- ~~ * classes of prisoners would tend to stigmatize the less culpa-
tenced prisoners in the confinement facility. At trial and on ble, and the deliberate creation of this stigmatizing effect
appeal, Palmiter challenged the legality of his being com- was a form of punishment which' violates Article 13.%
mingled with sentenced prisoners while in pretrlal Thus, for the Chief Judge, ‘involuntary commingling was
confinement. '* He claimed his request was not truly volun- -punishment:per se in viplation of Article 13. But this con-
tary because the only other option was a form of clusion does not mean that the military pretrial
"administrative segregation which amounted to solitary con- _confinement-process must reject the “intent to punish” test

‘finement. The Court of Military Appeals granted his -of Woelfish. Indeed, in his concurring opinion, the Chief
petition for review, !* but in disposing of the case the court Judge fully described the “intent to punish” analysis of
has raised more issues than it has resolved Wolfish. He approved the process of determining whether a
condition or restriction in pretrial confinement was reasona-
bly related to any legitimate governmental objective. But

'when he applied that standard to Palmiter’s .conditions of
Palmiter’s claim that his request was. mvoluntary was valid, when . . .

pretrial confinement, the Chief Judge found several viola-
then under Nelson and Pringle he suffered illegal pretnal ‘tions of Article 13.2! While Palmiter was, therefore,

punishment. But commingling has proven to be an unsatis- illegally punished, the Chief Judge did not find the brief im-

f:f;g:tya;isi oash:i;npg;f alls cﬁéi?ei ::ﬁ.z‘g; lv)v?:l:l sget;l}: position of impermissible conditions to merit such relief-as
‘would justify settmg aside the sentence and remandmg for
within the confinement facility and also to have reasonable ‘feassessment. Accor dingly, he concurred in the result

r -
access to the educational and recreational p ograms avaxla which affirmed Palmiter’s conv1ctlon and sentence as af-

ble in the confinement facility, To accomplish these goals,
some commmglmg of pretrial confinees and sentenced pris- gf;;gl ;};;tigeljl?‘;e% States Navy and Marme Corps Court

oners is inevitable in even the most modern, fully-staffed,
confinement facility. To deny pretrial confinees access to

Palmiter was not required to perform any hard labor, but
he was obviously commingled, albeit at his request. If

these beneficial programs and meanmgful activities, solely : o Waiver

in the name of avoiding commingling, is both a waste of re- The Judges obwously dlﬂ'ered on the precise scope of pro-
sources and an unnecessary harshening of the conditions of tect:on afforded under. Article 13, and on how to test for a
pretrial confinement. ' Accordingly, in Palmiter, the court violation of that article: But that was not the end of their
rejected an inflexible apphcatlon of the commmglmg test. -differences. Whether a pretrial confinee may waive the pro-

tection of Article 13 was also at issue. Here again there is a
scant history of previous case law which addresses the legal
question. There is also a practical issue, because at-most
military confinement facilities pretrial confinees routinely
‘have been offered an Opportumty to execute what amounts
'to a waiver of the provisions of Atrticle 13 in order to be al-
lowed to participate 'in-activities with the _general
populatlon of the conﬁnement fac1hty

In its place, Judge Cox would substitute the analys1s em-
ployed by the United States Supreme Court in Rell v.
Wolﬁsh. 17 There the Court concluded that the determina-
tion of whether the conditions of pretrial conﬁnement
‘amounted to 111ega1 pretnal punishment turns on the intent
of the government in imposing the conditions. The intent to
punish is, in turn, measured by considering “the purposes
served by the restriction or condition, and whether such

purposes are ‘reasonably related to a legitimate government Before Palmiter, the lead case on the issue was United
objective.” ” '* Applying the circumstances of Palmiter’s- - States v. Bruce. > In this case an Air Force enlisted member
pretrial confinement to this test, " Judge Cox found no in- had been confined before trial in an Army confinement fa-
tent to punish. Moreover, because commingling was not cility. Bruce accepted treatment similar to that of sentenced
punishment per se, at least in Judge Cox’s view, Palmiter’s ‘prisoners 'in. order to enjoy the benefits available to sen-
rights under Article 13 were not violated and no relief was tenced prisoners in the facility. Judge Fletcher wrote the
warranted. opinion for the court. He found in Article' 13 no express
¥1d, at 92.

¥ United States v. Palmiter, 16 M.J. 139 (C.M.A. 1983). R
16 See Palmiter, 20 M.J. at 94.

17441 US. 520 (1979).

18 pglmiter,’ 20 M. J. at 95 (quotmg Bell v. Wolfish, 41US. at 539)

19 Judge Cox stated the test as follows: “[T]he questlon to be resolved is not solely whether a pretnal conﬁnee was commmgled with sentenced pnsoners,
but, instead, whether any condition of his confinement was intended to be punishment.” 20 M.J. at 95:

I

014, at 98 (Everett, C.J., concurring). The Chief Judge’s analysis extends the commingling theory by analogizing it to the prohibition against placing Amer-
ican soldier-prisoners “in immediate association” with enemy prisoners-in violation of ‘Article 12, UCMJ." Of ¢ourse, Article 12, in part, reflects the
prohibition of Article 97, Geneva Convention Relauve to-the Treatment of Prisoners of War (1949), Whlch precludes placmg pnsoners of war in detention
with ordinary criminals.

21 Specifically, the Chief Judge concluded that requiring a pretrial confinee to only wear undershorts, to only sit at a desk or stand in- his cell between the
hours of 0400 and 2200, and not to correspond with persons outside the facility were violations of Article 13 under the Wolfish analysis.

230 M.J. at 100-01. . S . . T e
214 M.J. 254 (CM.A. 1982).
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_provision for a waiver of the protections of the statute. Ac-.
cordingly, its protectlons were not waivable. Chief Judge
.Everett concurred in this conclusion. . +
The Chief Judge later wrote in Palmiter: PRI
[A]lthough in my view, Article 13 generally prohlblts
commingling pretrial detainees with sentenced prison-
.. -ers, I see no reason to conclude that an accused cannot
. waive this protection. Article 13 contains no explicit
provision for waiver, see United States v. Bruce, 14
~M.J. 254 (C.M.A. 1982); but it also does not reveal
any legislative intent to prohibit a waiver of the rights.
bestowed. Indeed, if a servicemember or other citizen -
can waive some of his most important constitutional
rights—such as confrontation and the presumption of

- innocence—why should he be precluded from waiving

his Article 13 protection??*

This switch in position is easily justified by the benefits to
be gained by the accused who has the option to waive the
protections of Article 13. The Chief Judge did, however, in-
clude a caution that confinement facilities must not institute

such “unduly onerous” pretrial confinement conditions as’

would coerce a waiver of the Article 13 right from pretrial
confinees. 2* ~

Judge Cox, without citing Bruce, concluded that “‘a pris-
oner cannot ‘waive’ his Article 13 protections prior to
trial.” 26 His rationale, without citing precedent, was that
“no one can consent to be treated in an illegal manner.” ¥
It is not necessary to address this rationale as Judge Cox
found that the “Work Program Request” that Palmiter exe-
cuted before his release into the general population of the
confinement facility was not a waiver of Artlcle 13

protections. 2

Regrettably, the split between the two judges leaves un-
resolved the issue of whether the protections of Article 13

may be waived. Judge Cox rejected the waiver theory but

did not see commingling as a per se statutory violation.
Chief Judge Everett endorsed the waiver concept.. Thus, the
net effect of Palmiter is to legltlmatlze the practice of al-
lowing pretrial confinees to mix with the general population
of sentenced prisoners in a conﬁnement facility after execut-

inga request” to do so.

. Judicial Review -

 There 'is another potential problem to consider in
Palmiter: the role of the military miagistrate in reviewing
the conditions of pretrial confinement. In the past, consis-
tent with regulatory guidance, military magistrates at
confinement facilities have only performed a review of a
commander’s determination that a soldier should be placed
in pretrial confinement.? In Palmiter, both Judge Cox and
Chief Judge Everett attempt to expand this role by author-
izing military magistrates to review allegations that the
conditions of pretrial confinement violate Article 13.

Judge Cox’s opinion noted that the existence of illegal
pretrial conditions is commonly alleged only after the fact.
Moreover, soldiers have no civil tort remedy for such illegal
treatment, ** much less any judicial forum in which to bring
the claim for relief. Judge Cox would thrust the military
magistrate into this hiatus. “The military magistrate sys-
tems created by the services in response to Courtney v.
Williams, [1 M.J. 267 (C.M.A. 1976)] are ideally suited to
review the conditions of pretrial confinement as well as the
need for pretrial confinement at the same hearing.”! The
military magistrate was also given specific guidance for per-
forming this reviewing function. In addition to the
considerations arising out of Bayhand and Nelson (nature of
treatment as compared to sentenced prisoners and whether
prisoners are commingled), Judge Cox advised magistrates
to consider the physical circumstances of the ¢onfinement
facility, the overall prisoner population and demographics,
the ““actual ability”” of the confinement facility to mix or
segregate prisoners, and the “impact” of segregation of p pre-
tnal confinees from the general facility population.”

In considering the role of the mlhtary magistrate, Chief
Judge Everett-agreed with the foregomg‘, at least to the ex-
tent that magistrates have the power “to determine whether
impermissible conditions of confinement have been im-

posed.” * Judge Cox went several steps further and foresaw

a complete review structure for the issue. The pretrial con-
finee “who believes that he is being punished by conditions
in the confinement facility” # may seek relief from the mag-
istrate. Failing there, the pretrial confinee may “appeal to
the convening authority or to the military judge depending

24 Palmiter, 20 M.J. at 100 (Everett, C.J., concurring).
Byq .
261d. at 96.

27 Id. This argument seems insubstantial. One may consent to an assault (6 Am. Jur. 2d, Assault and Battery § 66 (1963)), a sea.rch that violates the fourth
amendment (see, e.g., United States v. Nicholson, 1 M.I. 616 (A.C.M.R. 1975)), or a deprivation of fifth amendment protections (see, e.g., North Carolina v.
Butler, 441 U.S. 369 (1979)). It should be noted, of course, that the waiver issue was not central to Judge Cox’s resolution of the case.

2820 M.J. at 96.

29 See Dep't of Army, Reg. No. 27-10, Legal Services—Military Justice, para. 9-3a (1 Aug. 1984) [herelnafter cited as AR 27—10] Additionally, mlhtary‘
magistrates are authorized to issue authorizations to search, seize, or apprehend v

%0 See Chappell v. Wallace, 462 U.S. 296 (1983); cf. Feres v. United States, 340 U.S. 135 (1950). This is not to say soldiers are without a remedy. The com-
mander of the confinement facility or the soldier’s unit commander may be petitioned under Artlcle 138, UCMJ Postreferral any issue may be brought
before the military judge. The Army Inspector General system is also available for relief. .

3120 MLJ. at 96:

32 1d, at 96-97. In this regard, a magistrate must also consider the additional guidance provided by footnote 11 of the opinion (segregation of pretrial con-
finees could be a per se violation of Article 13) and footnote 2 in Chief Judge Everett's concurnng opinion (“courts should ordinarily defer” to the
professional judgment of corrections officials). .

33 palmiter, 20 M.J. at 97 (Everett, C.J., concurring).

34 Id. This is Judge Cox’s formulation. In the Chief Judge’s words: a soldler “m pretnal confinement who believes the condltlons are unduly onerous.” Id
(Everett, C.J., concurring). -
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on the state of the proceedings at the time.” 3 Judge Cox’s
reading of what is now paragraph 9-4b of AR 27-10, led
him to conclude that the supervising military judge may re-
view a magistrate’s determination of this issue even before
the underlymg charges are referred to a court-martial and
the judge is detailed to the trial of the case.* Of course, the
issue may then be reviewed at trial and on any appeal that
may follow. Fmal]y, a petltlon for extraordinary relief may
be.authorized to seek relief from a violation of Article 13.

Two points must be made in connection with this envi-
sioned appellate structure. First, the burden is on the
confinee to raise the issue in a timely fashion. “The failure
to raise this issue while undergoing pretrial confinement
will be strong evidence that the confinee was not 1illegally
punished prior to trial.” 3" Second, the specific extent or na-
ture of the relief available to be ordered by the maglstrate
or another judicial officer or court of review is unclear.

Magistrates and others are clearly able to order release

from pretrial conﬁnement 3% Likewise, administrative credit
for illegal pretnal confinement may be an appropriate reme-
dy.¥ On appeal, sentence reassessment by the Army Court
of Military review may also be appropriate. © Logically, the
proper remedy would be to order abatement of the illegal
condition(s). Immediately, difficult questions come to mind

about judicial interference with the commander’s preroga-’

tive to allocate scarce resources within the command and
the enforcement of judicially mandated procedures and
remedies. *! In the civilian sector, we are very famlhar with
the concept of correctional systems being
under mjunctlve and mandamus powers. Such a scenario is
anomalous in military service. Fortunately, a solution ex-
ists. In place of what Judge Cox foresees as a judicial
appeals process, the government could -provide a system of
command-directed remedies and enforcement should they
ever be needed. This process could be initiated by the report
of speclﬁc ﬁndmgs by a Judnctal ofﬁcer a

‘As an interim step, the U. S. Army Trial Judlcrary has’
pubhshed Trial Judiciary Memorandum 85-1—Review of.

Pretrial Confinement, dated 21 June 1985. In it, military
maglstrates are advised that Palmiter does not expand their
regulatory authority in the review of pretrial confinement.

n” by _]udges,

If an issue concerning the conditions of pretrial confine-
ment is raised, magistrates are told to refer the complainant
to the appropriate commander, or, if post-referral, to the
detailed military judge. Any sua sponte concerns with the
conditions of pretrial confinement are to be referred to ap-
propriate command channels. Ultimately, as suggested
above, specific regulatory guidance should be given to mag-
istrates on how to address these issues, because it is
foreseeable under Palmiter that a magistrate who fails to in-
tercede and correct a violation of Article 13 may be ordered
to do so by the Court of Military Appeals as a remedy in an
extraordinary writ petition disposition. The Army would be
served better by providing command directed procedures in
lieu of ad hoc processes.

As noted above, prepositioned_ Army. policy guidance for
magistrates, judges, and confinement facility and other
commanders is the best remedy for any future issues that
arise ‘concerning -allegations of illegal:conditions in pretrial
confinement. But this does niot absolve the Court of Milita-
ry- Appeals from its culpability for creating potential new’
problems. In the first instance, the proposed extensive judi-
cial role of the military magistrate and military judge before
referral to trial is pure dictum as it was not necessary to re-
solve the case. Moreover, it is inconsistent with the military
commander’s responsibility for the operation of a unit and
the accomplishment of a mrssron, here confinement of mili-
tary personnel. Furthermore, in creating judicially managed
review procedures, Judge Cox’s opinion does not even pay
lipservice to the salutary caution of the United States Su-
preme Court that the specific conditions of confinement

“are peculiarly within the province and professional exper-
tise of corrections officials, and, in the .absence of
substantial evidence in the record to indicate that the offi-
cials have exaggerated their response to these
considerations, courts should -ordinarily defer to thetr ex-
pert Judgement in such matters.” #

These criticisms of the Palmzter opmlons must be bal-
anced . against the important practical aspects of the case..
Both judges were concerned about protecting the legmmate
interests of pretnal corfinees, thereby protecting the integri-
ty of the military justice system.* They both recognized

35 1d. The opinion does not explain which option follows which particular state of the proceedings. See the discussion of Trial Judiciary Memorandum 85-1,

infra, for specific guidance.

36 This conclusion, beyond its implications of expanded judicial power and judicial authority totally independent of the convcning authority, is incongruous
in light of the prereferral nonappealability of the magistrate’s decision to continue or terminate pretrial confinement. Manual for Courts-Martial, United
States, 1984, Rule for Courts-Martial 305(j) [hereinafter cited as R.C.M.]. See AR 27-10, para. 9-5b(1).

¥ Palmiter, 20 M.J. at 97.

BR.C.M. 305()(5) and G)(1); AR 27- 10 para. 9—Sa(l), see Umted States v. Berta, 9 M.J. 390 (C-M.A. 1930)

39 United States v. Suzuki, 14 M.J. 491, 493 (CM.A.1983).
40 United States v. Martinez, 19 M.J. 744, 747 (A.C.M.R. 1984),

41See id. at 747 n.3 (Martinez involved conditions of post-trial confinement, but the Army Court of Military Review extended it to pretnal confinement in
United States v. Gregory SPCM 21274, slip op. at 4 n.7 (A.C.M.R. 6 January 1986)). o ’ .

42 The process could work as follows: A pretrial confinee, makes an allegation of an illegal condltlon of confinement in violation of Artrcle 13 to the magis-
trate. The maglstrate is empowered to hold a hearing and enter ﬂndmgs The confinee and the government may appear-and partlcrpate in this process. If the
allegation is substantiated, the confinement facility commander or, if appropriate, a higher echelon commander, is given a report of the allegation and find-
ings. The magistrate is authorized to recommend corrective action. The regulation directs the commander to ensure the illegal condition terminates as soon
as practrcable and requires that a report of the steps taken be forwarded to both the magistrate and a higher headquarters. This process ensures 4 heutral
review of the allegation, retains command control over the action, preserves the confinees’ record of compla.mt, keeps the legal remedy before the judge of a
court-martial duly, authotized to participate in the accused’s trial, and allows sufficient external command review to ‘ensure that problems are not ‘merely
papered over. The process could be based on guidance concerning pretrial confinement contained in AR 27-10, ch 9, and Dep’t of Army, Reg. No. 150-47,
Military Police—United States Army Correctional System, para. 44 (1 Nov. 1980).

43 Pell v. Procunier, 417 U.S. 817, 827 (1974). The Chief Iudge noted this caution in his concumng opinion’iti a different tontext. 20 M.7. at 100 n.2 (Ever-
ett, C.J., concurring). ‘ : :

44See United States v. Johnson, 21 M.J. 211, 216 (C M A, 1986) (Cox J., concurring in the result). .
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that the military magistrate, having performed duty at the

confinement facility over time, will be more familiar with

the actual conditions that prevail there than an appellate

judge reviewing a record months later. As a factfinder on'

the scene and as one who knows about the facilities, the
military magistrate will be able to evaluate better whether
there is a violation of Article 13 or a valid waiver of the
statutory protection. This inquiry is important under the
logic of either opinion. Under Judge Cox’s view, the magis-
trate’s inquiry is a crucial opportunity to make a record
because he noted that the failure to raise the issue of a vio-
lation of Article 13 while actually undergoing pretrial
confinement would be strong evidence that there was no il-
legal punishment prior to trial.** Under the Chief Judge’s
view, a contemporaneous judicial inquiry into the existence
of a valid waiver would ordinarily resolve the issue. Not-
withstanding the intent that Palmiter present a practical
approach to the issue of illegal pretrial punishment, it is, as
a matter of policy, a potentially troublesome interjection of
judicial authority into a mlhtary commander’ s realm of
responsibility.

: ‘ . Conclusion-

“In addition to its legal consequences, the Palmiter case il-
lustrates several of the current trends from the bench of the
United States Court of Military Appeals. As they did in
Paimiter, the two judges tend to be able to agree on disposi-
tions of cases even though their analytical approach to the
supporting legal rationale is inconsistent.4 Their proper
concern that their separate analyses are clearly recorded in
separate opinions is also a marked tendency. The Chief
Judge’s wnllmgness to s1lent1y disagree with (to the point of
overruling) prior cases is illustrated by his treatment of

Bruce. Judge Cox’s penchant to provide practitioners with
an analytical framework for resolving an issue is illustrated

by the enumeration of the various factors a judicial officer

might consider in reviewing an alleged violation of Article
13. The opinion, perhaps most significantly, shows the ten-
dency of the current court to “judicialize” the military
justice system. The proposed expansion of the powers of
military magistrates as well as military judges is fully con-
sistent with powers of judicial officials outside the military
justice system. Finally, the regrettable tendency to resolve
cases without any majority view of the whole issue, which is
inevitable on a two-judge court, often leaves practitioners
without clear guidance. This last circumstance should
prompt careful study of the opinions and more implement-
ing guidance from command sources.

4 Pafmlter, 20 MLT. at 97.

46 See, e.g., United States v. Baba, 21 M.J.. 76 (C.M.A. 1985) (multiplicity); United States v. Reeves, 20 M.J. 234 (CM.A. 1985) (fifth amendment issuc);
United States v. Shields, 20 M.J. 174 (C.M.A. 1985) (character eVIdcnce), Harrison v. United States, 20 M.J. 55 (CM.A. 1985) (evndence on

reconsideration).
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Automation of The Judge Advocate General’s School* o

Major Joe A. Alexander, AGC .
Automation Management Officer, TJAGSA.

In May 1983, The Judge Advocate General’'s School,
“Home of The Army Lawyer,” became one of the first
Army JAG Corps activities to install and utilize a
mainframe computer system for its day-to-day operations.
This became possible after a lengthy procurement process
which began back in January 1982. When I arrived at
TIAGSA in August 1982, it became my responsibility “to
bring TJAGSA out of the Dark Ages and into the Twenti-
eth Century.” As we face 1986 and beyond, TTAGSA
remains fully committed to the task of automation, and we
are expanding our use of computers into all of the function-
al areas of TTAGSA. In this article I will inform you of
where we are today and where we are going to be in the
future.

The automation mission at TJAGSA addresses three ma-
jor areas: student training, instructor workstations, and
support operations. This article will discuss all three areas
and explain how they fit the overall automation plan for
TIAGSA.

Student Training

Student training is presently limited to members of the
graduate course. They currently receive ten hours of in-
struction in the use of personal computers and computer
terminals. They are also trained in the use of automated le-
gal research services such as WESTLAW and LEXIS. This
training is primarily conducted off-site due to lack of suffi-
cient TTAGSA computer terminals to handle the current
student population. The University of Virginia’s academic
computing center provides us with a room where we can
give the students hands-on training. Presently only ten per-
cent of the students have had hands-on experience with a
computer or other automation equipment prior to attending
the graduate course. Thus one of the major training objec-
tives is to allay any fears and show the student that there
are numerous areas where a computer can provide assis-
tance in a typical staff judge advocate’s office.

With the expansion of TJAGSA in 1988, we will be
opening a computer learning center where computer equip-
ment, similar to that found in an SJA office, will be
available for training and use by any student assigned to
TIJAGSA. This learning center will feature either an IBM
PC or IBM PC compatible computer, as well as computer
terminals that will operate off of our current mainframe
computer system (JAGTRON). We plan to use these ma-
chines to access other data bases, like SIDPERS, and
support programs such as automated legal research
services. This facility will be used for refresher training as
well as for assisting students in completing their theses and
research papers. The potential of this facility is unlimited
and its use will be a must for a JAG officer to remain cur-
rent with the automation eﬂ'orts of the Judge Advocate
General’s Corps and the Army.

"}‘Instructor Workstations .

The second area of automation emphasis is the Instruc-
tor/Attorney Workstation. In this area we hope to provide
JAG officers with the very latest information in military
law. Presently, instructors are using personal computers to
prepare teachmg notes, outlines, articles, deskbooks, and
chapters for various Department of the Army pamphlets.
Each teaching division of the academic department has ac-
cess to one or more personal computers. While some
instructors are still using the word processing center staff to
complete their teaching notes, articles, deskbooks, and DA
pamphilets, it is now possible to convert textual information
prepared by the word processing center to a smaller floppy
disk using the KEYWORD 7000 system. This system can
convert information from an 8" disk to a 5% ” disk and vice
versa. The documents then can be transferred between the
personal computer and the word processing center for edit-
ing, rewriting or revision. Our long term goal is to provide
each instructor with his or her own desktop attorney work-
station. Through the use of these attorney workstations, our
instructors will be able to remain current in their assigned
subject matter areas and integrate new material into courses
of instruction and DA and TJAGSA publlcatlons much
more qulckly

Support Services :

The support services area has received the most attention
at-the School. The School’s support mission is a heavy task
due to the number of students we support either through
resident or nonresident instruction. We have automated
most of the support areas and will continue to develop these
areas as new ideas and information become available. These
areas include: the Academic Records Section; the Guard
and Reserve Affairs Department; the Adjutant’s Office; the
Logistics Office; the' Army Law Library Service (ALLS);
the Publications Office (The Army Lawyer and the Military
Law Review); the Media Services Office; the Post Judge Ad-
vocate’s Office; the Operations Officer; the Automation
Management Office; the Legal Assistance Branch; the sup-
port staff of each teaching division (Administrative and
Civil Law, Criminal Law, Contract Law, and International
Law); and a quota management system for the Continuing
Legal Education Office of the Nonresident Instruction
Branch. We are continuing our efforts to automate the cor-
respondence course program and plan to automate some of
the library functions in the future.

Within the Academic Records Section, we have auto-
mated the student academic records of the resident
graduate and basic course students. We currently have an
on-line capability to retrieve student grades from every
graduate and basic course held at TTAGSA. When we are
finished in this area, we hope to be able to maintain a stu-

" dent profile on any individual who has received any

instruction at TTAGSA. This profile will indicate what

o

'Thn'd ina uﬁes of ameles d\scussmg automation. This series began in the Ja.nuary 1986 issue of The Army Lawyer.
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courses he or she has taken and the dates fhey atténded
those courses.

The Guard and Reserve Affairs Department is in ‘receipt

of personnel information from both the National Guard
Bureau and the Reserve Component Personnel Center. This
information is used to manage the careers of Guard and
Reserve personnel.

The Adjutant’s Office has the ability to manage the per-
sonnel records of the members of the staff and faculty as
well as the graduate and basic course students.

The Log_lstxcs Office is now operating under an auto-
mated budget program that allows any manager to
determine the actual status of his or her budget for opera-
tional purposes and keeps the budget for the School.
Among the tangible benefits by this area are the automation
of routine purchase orders for all areas within the School,
and, for the billeting office, automating the statement of
non-availability process for personnel attending instruction
at TYAGSA in a temporary duty status.

The Army Law Library Service (ALLS) was the first
area converted to the School’s new computer. ALLS man-
ages 260 Army law libraries. Automation has greatly
increased ALLS’ ability to respond to the needs of the li-
braries by automating procurement of materials, a list of
publishers, a list of publications, and, in the near future, in-
ventory information regarding the libraries.

Automation has provided the Publications Office with
the ability to electronically edit new articles submitted for
publication, transmit the entire publication electronically,
and maintain historical indices.

The Media Services Office has the ability to generate -

computer graphics for video productions, 35mm slides, and
viewgraphs. Use of a personal computer has streamlined
the management of this office by maintaining workorder
logs, a complete video tape library catalogue, and produc-
tion schedule records.

The Post Judge Advocate’s Office is testing an automated
will package developed by JAG officers and is preparing to
use other packages such as promissory notes, powers of at-

torney, and guardianship, real estate agreements, and tax .

preparation packages to support its mission.

The Legal Assistance Branch of the Administrative and
Civil Law Division maintains legal assistance statistics for-

every legal assistance office world-wide. Additionally, they
are helping develop prototype software in the areas of wills
and powers of attorney.

The automation of the support staff areas within the
teaching divisions has accelerated the flow of information
within the academic. department as well as responses to
outside activities and agencies.

By developing an on-line quota management system for
CLE courses, we are now able to quickly monitor quotas
for each course and determine when and were vacancies ex-
ist. This course management program has been in place
since April 1985 and has been used extensively to monitor
the Senior Officers Legal Orientation Courses.

Presently, we are in the final stages of completing all the
necessary programs for the Correspondence Course Office.
We plan to have this last major area on-line by June 1986.

Written notice will be given when individual subjects/
courses are converted to the automated system.

Conclusion

There is no simple solution to the automation of any or-
ganization or office, especially with the changing times
being experienced by the automation industry and the Ar-
my. I am determined to use automation for the betterment
of TIAGSA, and, by doing so, assist in fulfilling TTAGSA’s
mission so that it will continue to be a leader in the overall
automation efforts of the Office of The Judge Advocate
General and the Judge Advocate General’s Corps.
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Using Tax Information in the Inve;stigation of Nontax Crimes

Captain Nick Tancredi, USAR*
Attorney/Advisor, U.S. Army Materlel Command

This article is the first in a series of articles TCAP plans to provide in the area of “economic crimes.” Because recent in-’
quiries submitted to TCAP reveal that economic crimes are presenting some of the most difficult problems for trial counsel,
TCAP intends to present a comprehenslve view of investigational avenues trial counsel may pursue to successfully prosecute ac-
cused who become involved in complex cases involving fraud against the government. :

One of the more controversial issues of modern tax ad-
ministration is the use of federal income tax information in
the investigation and prosecution of nontax crimes.’ Access
to and use of this information is generally acknowledged by
law enforcement experts as extremely important to govern-
ment efforts to control a wide variety of nontax crimes;?

particularly the more subtle and elusive forms of criminal
activity such as white collar crlme, drug trafficking, public
corruption, and orgamzed crime.? Conversely, wide scale
distribution of income tax information, even within federal
agencies, has been criticized as impinging taxpayers’ rights
to privacy and as endangering the effective collection of tax

*This article was originally submitted in partial satisfaction of the requirements for the Masters of Law in Taxation program at Georgetown University.

1 See generally Comment, Raiding the Confessional—The Use of Income Tax returns in Nontax Criminal Investigations, 48 Fordham L. Rev, 1251 (1980)
[hereinafter referred to as Raiding the Confessional] (citing S. Rep. No. 938, 94th Cong., 2d Sess. 317 [hereinafter cited as Senate Report] reprmted in 1976

U.S. Code Cong. & Ad. News 3437, 3746-47).

2 For examples of the use of tax records in the prosecution of nontax crimes, see United States v. Bledsoe, 674 F.2d 647 (8th Cir. 1982) (commodlty fraud);

Davidson v. Brady, 559 F. Supp. 456 (D. Mich. 1983) (conspiracy to defraud); In re Cruz, 561 F. Supp 1042 (D. Conn. 1983) (arson) Inre Grand Jury
Empanelled January 21, 1981, 535 F. Supp. 537 (D.N.J. 1982) (local racketeering). .
3See New York State Dep’t of Taxation & Fin. v. New York State Dep't of Law, 44 N.Y.2d 575, 580, 378 N.E.2d 110, 113, 406 N.Y.S.2d 747, 750 (1978)

Senate Report, supra note 1, at 317, reprinted in 1976 U.S. Code Cong. & Ad. News at 3747.
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revenues.* Recognizing the possible danger that un-
restricted access to tax information could pose, both to
personal privacy and to the effective administration of the
tax collection system, Congress has incorporated into the
Internal Revenue Code (the Code) a general rule of confi-
dentiality concerning tax information. This rule is set forth
at 26 U.S.C. § 6103 and provides that tax information shall
be kept confidential unless specifically authorized for re-
lease. Unauthorized release of tax information will render
the oﬂ'endmg parties subject to both criminal and cml
sanctions.

This article will examine the nature and necessity of
those procedures which restrict federal and state law en-
forcement officials’ access to income tax information during
the investigation of nontax crimes: This discussion will con-
sider the following:

~ the manner in which the Code defines and classifies
tax information within the meaning of its confidentiali-
ty provisions; ’

the restrictions imposed by the general rule of confi-
dentiality and the sanctions that may be imposed for
violating its provisions;

the specific procedures for releasmg tax information
to officials investigating nontax crimes, and a compari-
son of these procedures with those used to safeguard
other types of personal financial information in other
federal statutes such as the Right to Financial Privacy
Act;¢ and

the effectiveness of the procedural safeguards estab-
lished by section 6103 in light of alternative
investigative techniques available to federal agencies
and law enforcement officials.

This presentation will conclude with an analysis of the va-
lidity of the public policy considerations that are cited as
justification for restricting the access of law enforcement of-
ficials to tax information. Finally, the direction in which
Congress appears to be moving in resolving the conflicting
issues in this area, as indicated by recent changes to the
Code confidentially provision, will be discussed.

Defining Tax Information

. Tax information is categorized by the Code into two
types: tax returns and return information.” This latter cate-
gory is further classified into two.subdivisions: taxpayer
return information and other than taxpayer return
information. ®

“Tax return” and “return information™? are specifically
defined in section 6103(b)(1):

(1) Return. The term “return” means any tax or in-
formation return, declaration of estimated tax, or

*; claim for refund required by, provided for, or permit- -
" ted under the provisions of this title which is filed with
the Secretary by or on behalf of, or with respect to any

- person, and any amendment or supplement thereto, in-
cluding supporting schedules, attachments, or lists
which are supplemental to, or part of, the return so
filed.

(2) Return information. The term “return informa-
tion” means— ‘

a. A taxpayer’s identity, the nature, source, or
amount of his income, payments, receipts, deductions,
exemptions, credits, assets, liabilities, net worth, tax li-
ability, tax withheld, deficiencies, over -assessments, or
tax payments, whether the taxpayer’s return was, is be-
ing, or will be examined or subject to other
investigation or processing, or any other data, received
by, recorded by, prepared by, furnished to, or collected
by the Secretary with respect to a return or with re-
spect to the determination of the existence, or possible
existence, of liability (or the amount thereof) of any
person under this title for any tax, interest, fine, forfel-
ture, or other imposition, or offense, and,

b. any part of any written determination or any
background file document relating to such written de-
termination (as such terms are defined in Section
6110(b) which is not open to public inspection under
6110.

Such term does not include data in a form which
cannot be associated with, or otherwise identify, direct-
ly or indirectly, a particular taxpayer. Nothing in the
preceding sentence, or in any other provision of law,
shall be construed to require the disclosure of stan-
dards use or to be used for the selection of returns for
examination, or data used or to be use for détermining
such standards, if the Secretary determines that such
disclosure will seriously impair assessment, collection,
or enforcement under the internal revenue laws.

The classification of taxpayer return information and oth-
er than taxpayer return information is predicated upon the
source of the information. Return information, as defined in
section 6103(b)(2), is information furnished to the Internal
Revenue Service by or on behalf of the taxpayer to whom
such information relates. This category includes informa-

'tion received not only from the taxpayer himself, but also

includes information from a taxpayer’s agents and repre-

“sentatives such as tax preparers, financial consultants,
employers, financial institutions, and trustees, who are

required to furnish information to the IRS concerning indi-
vidual taxpayers. Other than taxpayer return information
refers to information obtained from sources other than the
taxpayer, his agents, or representatives.'® This category is
obviously more limited and normally arises only in those

4 See Senate Report, supra note 1, at 317, reprinted in 1976 U.S. Code Cong. & Ad. News at 3747.
$See 26 U.S.C. §§ 7213, 7216, and 7431 (1982). See also infra notes 68-91 and accompanying text.

$12 US.C. § 3401 (1982)
726 US.C. § 6103(b)(1) and (2) (1932)
826 U.S.C. § 6103(b)(3) (1982).

Neufeld v. IRS, 646 F.2d 661 (D.C. Cir. 1981).

? See generally White v, IRS, 707 F.2d 897 (6th Cir. 1983); In re Grand Jury Investlgatlon 688 F.2d 1068 (6th Clr 1982) reh’g demed 696 F.2d 449 (l982),

10 See, e.g., Green v. IRS, 556 F. Supp. 79 (N.D. Ind. 1982).
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cases - where the IRS conducts an lndependent
mvestlgatron i T

General Rule of Conﬁdentlallty

The general rule of conﬁdentlallty concerning tax infor-
mation is set forth in 26 U.S.C. § 6103a,!> and prohibits
any present or former officer-employee of the United States
from disclosing a return or return related information ob-
tained during his or her government service, unless
specifically authonzed to do so by statute This provision
reads: ;

Sectlon 6103 Conﬁdentlahty and Dlsclosure of Re-
turns and Return Information. C

General Rule. Returns and return mformatlon shall be
confidential, and except as authorized by this title—

(1) no officer or employee of the United States _

" (2) no officer or employee of any State or of any lo-
cal child support enforcement agency who has or had
access to returns or return 1nformatlon under this sec-
tion, and

(3) no other person (or officer or employee thereof)
who has or had access to returns or return information
under subsection (e)(1)(D)(iii), subsection (m)(4)(B),
or subsection (n), shall disclose any return information
obtained by him in any manner in connection with his
service as such an officer or an employee or otherwise
or under the provisions of this sectlon For purposes of
this subsection, the term “officer or employee” in-

cludes a former officer or employee. Other than

taxpayer return information refers to information not

~ obtained from the return or from the taxpayer or h1s
representatives.

Section 6103 has been mterpreted by the courts as the
overriding expression of congressional intent on the guide-
lines applicable to the release of tax information.- In Zale
Corp. v. IRS, " the District Court for the District of
Columbsia held that conflicts between the disclosure policies
of section 6103 and the Freedom of Information Act!
(FOIA) would be resolved in favor of nondisclosure under
section 6103 when access to tax information was sought. ¥
A similar decision was reached in thte v. IRS, 'S where

the District Court for the Northern District of Ohio held
that section 6103 was the sole standard governingdisclo-
sure or nondisclosure of tax return mformatlon. FOIA
notwnthstandlng " : . ‘

_ In limited circumstances, federal caselaw has ‘extended
the confidentiality provisions of section 6103 to restrict ac-
cess to state as well as federal tax information.'® The
apphcablhty of section 6103 to state tax information was
examined by the District Court of Connectlcut in In're
Cruz. ™ In this case, the court ruled on a motion by the
Connecticut Commissioner of Revenues during an arson in-
vestigation to quash a federal grand jury.subpoena issued
for state tax records, which were protected from disclosure
under Connecticut statutes.® The court held that tax infor-
mation protected by state statute?' was entitled to the
qualified privileges established by section 6103 under Rule
501 of the Federal Rules of Evidence,? The court quashed
the subpoena without prejudice and granted the’ grand jury
ten days to attempt to overcome the qualified pnvﬂege of
section 6103 by submitting an affidavit meeting the require-
ments of section 6103(1)(1)(B) for release.

Access to Tax Information During the Investlgatlon of
Nontax Cnmes 7

The standards for dlsclosure to federal ofﬁcers and em-
ployees for administration of federal laws not relating to tax
administration are set forth at 26 U.S.C. § 6103(1) Th.lS sec-
tion reads: o5

(1) Disclosure to Federal Ofﬁcers or Employees for
Administration of Federal Laws not’ relatmg to Tax
Admninistration.
(A) In General. Except as provided in paragraph
- (6), any return or return information with .respect to "
any ‘specified taxable period or periods shall, pursuant !
to-and upon the grant of an.ex-parte order by a Feder- : -
- al -district court judge or magistrate under
subparagraph (B), be open.(but only to the extent nec-:
- ‘essary as provided in such order) to inspection by, or -
disclosure -to, officers and employees of any :Federal .
agency who personally and directly engaged in

L

11 See generally Department of Justloe Memoranda t‘rom D. Lowell Jensen, Assistant Attorney General, Criminal Division to All United States Attomeys
and Strike Force Chiefs, subject: Obtaining Returns' and Return Information From the Internal Revenue Service (Sept. 10, 1982) and subject: Forms to be
used for obtaining returns and return information from the Internal Revenue Service (Oct. 12, 1982). . :

leee Hemsohn v. IRS, 553 F Supp. 791 (E.D. Tenn 1982). See aIso Watson v, IRS 538 F Supp 817 (S.D. Texas 1982)

13481 F. Supp. 486 (D.D.C. 1979).
145 US.C. § 552a (1982)..

13481 F. Supp. at 490., . .

16528 F. Supp. 119 (N.D. Ohio 1981)
Y 1d. at 121.

EE R T

18 See In re Hamper, 651 F. 2d 19 (lst Cir. 1981), In re Cruz, 561 F Supp 1042 (D Conn 1983), In re Grand Jury Empanelled January 21 1981 535 F

Supp. 537 (D.N.J. 1982).
19561 F. Supp. 1042 (D. Conn. 1983).
20714, at 1043.
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